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ABATEMENT OF PURCHASE MONEY AND)}to the 26th day of October, 1863, intestate. The 
PRICE. State of West Virginia was formed out of the State 

¢, Sen Bellecd Saud in Geen Meo: 9, ond lof Virginia, after the commencement of the late 
Sel. Mile, 263 civil war, and the government of West V irginia 

Oo hie Wiehe Daemon Re ae was organized and went into operation at the city 
7 ¥ Ae aa daa eh _,/of Wheeling, under > Constitution, on the 20th 
Baker ¥. G8 Sak Ce, 4 aay of June, 1863. At the commencement of said 

“ABSTRACT OF JUDGMENT’—THE MEAN- war the government of Virginia, at Richmond, 
ING OF SAME. the capital of the State of Virginia, adhered to, 

land aided the late Confederate Government, (so 
lealled) in said war with the United States. About 
the commencement of said war a part of the peo- 
ple of the State of Virginia, organized a govern- 
ACCOUNT CURRENT—WHEN DEEMED Ament forthe State of Virginia, at the city of 
STATED ACCOUNT. |Wheeling, called the Restored Government cf 

See Stated Account and Virginia, which Government was reccgnized by 
Rujfner, Donnally & Co. v. Hewitt, Ker- the Government of the Unite States, as the law- 
cheval & Co., 585 ful Government of the State of Virginia, through- 


See Proceedings to Enforce the Lien of a Judg- 
ment and the Proof of such Judgment, No 1,and 
Dickinson v. Railroad Co., 390 


i Se om outthe war. In the State of Virginia, before, and 
ACCOUNT OF SALES. \during, the war, there was held in each county, 

An account of sales rendered by a consignee to|a county court, with power to appoint administra- 
aconsignor is prima facie evidence of its correct- tors, and to revoke the appointment of such fidu- 
ness. \ciaries, in certain cases. County courts were unau- 
Ruffner, Donnally & Co. v. Hewitt, Ker- thorized by the constitution and laws of West 
chéval & Co., 585| Virginia, and by the laws of West Virginia 

‘the Recorder, alone, of each county, was author- 

ACKNOWLEDGMENT OF PAYMENT IN ized to appoint administrators. The restored 
arcane SIVE OF WHAT AND EF- Government of Virginia, and the Government of 
ia ‘ West Virginia, was never organized in Greenbrier 
county, during said war, but said county was held 
by the military forces of the Confederate Gov- 
ACKNOWLEDGMENT AND RECORDATION | crument, and of the government of Virginia, at 
: OF DEEDS. |Richmond, during allthat time. And during the 
warthe said county court held its sessions in 

said county, and appointed administrators, &ce. 
On the 26th day of October, 1863, after the organi- 
zation of the government of West Virginia, at 
Wheeling, and contrary to the laws thereof, the 
se said county court of Greenbrier county appoint- 
969 | od Malinda S. Alderson, administratrix of said J. 
ADMINISTRATORS—APPOINTMENT OF, IN Marcus Alders on, deceased. Afterwards, and af- 
PLACE OF THOSE APPOINTED UNDER)" the end of the war, and on the 16th of Decem- 
CONFEDERATE AUTHORITY, THEIR ber, 1868, William tobinson was appointed ad- 
POWERS, &c | ministrator of the estate of said Alderson, de- 

i ln a ceased, by the Recorder of said county. After- 

4. J. Mareus Alderson, who resided in the)wards C. brought an action of debt in the circuit 
county of Greenbrier, in the State of West Vir-|court of said county, against said Robinson (as 
ginia, died, in said county, in the year 1863, prior|administrator) to rezove: a debt claimed to be due 


:. See Deeds 5, and 
Ocheltree v. McClung, 232 


1. See Deeds Nos. 1 and 2, and 

Henderson & Co. v. Alderson, 217 

2, Soe Defective Certificates of Acknowledgment 

of Deeds and the Curing of the Same, Nos. 1 anc 
2, and . 

Leftwich v. Neal, 
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from his intestate. Robinson filed a plea in said 
action of non-adininistrator, to which-a general re- 
plication was filed and issue joined.—HELD: 
That Robinson was, after his appointment, the 
proper administrator of said decedent Alderson, 
and that he was properly sued as such, and that 
although the acts of said Malinda S. Alderson, as 
administratrix of said Alderson, prior to the 
laws of West Virginia being extended over and 
enforced in the said county, and the appointment 
of said Robinson as administrator, will be recog- 
nized as valid generaliy—still whatever authority 
she may have hal as administratrix, as aforesaid, 
ceased on the appointment of said Robinson, as 
administrator, if not before, although she had no 
notice of such appointment. 
Clay vy. Robinson, Admr, 348 
ADMISSION OF DEED (VALID AS AGAINST 
GRANTOR) TO RECORD—VALID AND EF- 
FECTUAL TO PASS, WHAT ESTATE AF- 
TER SUCH ADMISSION, AS AGAINS1 
WHOM. 


See Deeds No. 27 and 
¥ Warren and Wife v. Syme, 


AFFIDAVIT. 


474 


1. See Constitutional Law Nos. 2, 3and 4, and 
Ross v. Jenkins, 284 
2. See Attachments—A flidavit for under Statute 
and Sufficiency of Same, No.1 and 
Rittenhouse vy. Harman, 380 
3. An affidavit made toa petition for a rehear- 
ing, by a party not served with process, is suffic- 
ently certified under the Code of Virginia, ed 
1860, by the following words: ‘Subscribed and 
swirn tobefore me this 22nd day of September, 
1865,’’ the name and official character of the certi- 
fying officer being recognized and admitted b) 
the parties. 
Parker vy. Clark, 467 
4. See Constitutional Law Nos. 14, 15, 17 and 18, 
antl 
Lynch v. Hoffman, 553, 578 
5. See Foreign Attachments in Equity, Nos. 1 
and 2, and 
King v. Board, 701 
AFFIRMATIVE FACTS ALLEGED IN A BILI 
IN CHANCERY, WHERE THERE Is A GEN- 
BRAL DENIAL OF SAME, TO BE PROVED— 
WHEN. 
See Practice in Chancery No. 20, and 
Warren and Wife v. Syme, 47- 
AGENTS AND AGENCY. 
1. An agency may be created by express words 
or avis of the principal, or it may be implied from 
his conduct and acquiescence. The nature an 
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extent of an agency may be implied and inferred 


' : 
from circumstances. A common mode of ap- 


pointment of an agent is by a written request, or 
by implication from the recognition of the princi- 
pal, or from his acquiescence. 
Ruffner, Donnally & Co. v. Hewitt, Ker- 
cheval & Co., 585 
2. Generally, it is the right of an agent to be re- 
imbursed all his advances, expenses, and disburse- 
ments, made in the course of his agency, on ac- 
count of or for the benefit of his principal, when 
the alvances, expenses and disbursements have 
been properly incurred and reasonably and in 
good faith paid, without any default on the part 
of the agent. 
Idem, 535 
3. If an agent has, without his own default, in- 
curred losses,or damages in the course of transact- 
ing the business of his agency, or in following the 
instructions of his principal, he will be entitled to 
full compensation. 
Idem, 585 
4. It is, ordinarily, the duty of an agent where 
the busitess in which he is employed admits of it, 
or requires it, to keep an account of all his trans- 
actions on behalf of his principal, not only of his 
payments and disbnrsements, but also of his 
receipts; and render such accounts to his principal 
at all reasonable times, without any suppression, 
concealment or overcharge. 
Idem. 
5. If the agent unnecessarily exceeds his com- 
mission, or risks the property of his principal, he 
thereby renders himself responsible to his princi- 
pal, for all losses and damage, which are the natu- 
ral consequences of his act. 


58) 


Iilem, 5385 
AGENCY—HOW CREATED. 
See Agents and Agency No. 1, and 
Ruffner, Donnally & Co. v. Hewitt, Ker- 
cheval & Co., 535 


AMBIGUITY IN DEEDS—AS TO THE INTRO- 
DUCTION OF EVIDENCE TO EXPLAIN 
SAME. 


1. See Deeds Nos. 15 and 16, and 


Hurst v. M. V. B. Hurst, 289 
2. See Deeds Nos. 20 and 21, and 
Hurst vy. G. L. Hurst, 339 


AMENDED DECLARATION. 


When filed and replication thereto and issue 
thereon—how original declaration shall be consid- 
-red.—See Practice at Common Law No. 4, and 

Roderick v. Railroad Co., 


ANSWER IN CHANCERY. 


54 


1. As to effect of answer, and how same will be 

















taken on hearing, in certain cases.—See Practice 
in Chancery No. 1. and 
Forqueran vy. Donnally, 114 
2. See Practice in Chancery Nos. 14 and 18, and 
Baker v. Oil Tract Company, 454 
3. See Bill of Discovery, and 
Jones v. Cunningham, 


ANCIENT WRITINGS. 


See Evidenee No. 11 and 
Clay v. Robinson, Admr., 


APPEALS. 


~ 
‘ 


07 


348 


1. A judgment having been entered for a larger 
amount than the facts agreed warranted, and, 
subsequently, on motion of the plaintiff, in whose 
favor the error was committed, and without no- 
tice, the error was corrected ; the defendants, for 
whose benefit the correction was made, cannot, 
fer that reason, appeal or obtain a reversal of the 
judgment. 

Farmers’ Bank y. Willis, 31 
. See Prohibition No. 2, and 
Buskirk v. Judge of Cireuit Court, 
. See Appellate Court No. 7, and 
McMitllan v. Ferredt, 
. See Practice in Chancery No. «3, and 
Warren and Wife v. Syme, 474 
. See Practice in Appellate Court No. 8, and 
Dickinson, Exor, v. Lewis, 673) 
. See Practice in Appellate Court No. 9, and| 
Jones v. Cunningham, 707) 


APPELLATE COURT. 


1. When “The Farmers’ Bank of Virginia,’’ by 
that name, brought suit, and the defendants made 
no objection, on that account, but pleaded in bar, 
and agreed the facts, using that name, and the 
‘‘President, Directors and Company of the Farm- 
ers’ Bank of Virginia,” indiscriminately, as the 
name of the same corporation, and submitted the 
case to the court, which gave judgment in favor of 
the Bank ; the defendants, who appealed, cannot, 
in thisCourt cbject, successfully, to the name in 
which the suit was brought. 

Farmers’ Bank v. Willis, 31 

2. The 7th section of chapter 16, of the acts of 
the Legislature of West Virginia, 1872-3, entitled 
“An act organizing the Supreme Court of Appeals, 


2 
91 


223 
4 





6 


definingits jurisdiction and powers, and prescrib-! 


ing its manner of proceeding,”’ does not apply, in 
whole, or any part thereof, to a case of prohibi- 
tion, commenced in the Supreme Court of Ap- 
peals. 
Buskirk v. Judge of Circuit Court, 91 
3. When the court errouecously makes an order 
that unless a person who is not a party to the bill, 
is so made, within thirty days from the date of the 
order, by amended bill, that the plaintiff’s bill 
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should stand dismissed, with coststo the defend- 
ants, without prejudice to any other suit, «c.} 
and the plaintiffs failed to make such party a de- 
fendant by amended bill, or otherwise, within the 


thirty days or afterwards. And the defendants 
afterwards, and after the thirty days had expired 
and before any other action was taken in the cause 
by the court, or any of the parties appeared in 
court and asked and obtained leave of the court, 
without objection, to filea cross billin the cause 
against the plaintiffsin the original bill, and, in 
pursuance of such leave, did filesuch cross bill, to 
which the defendants filed their answers and 
plaintiffs and defendants afterwards took and 
filed the depositionsof various witnesses in sup- 
port of their pretensions in the original cause, and 
various orders and decrees were afterwards made 
by the court in the proceedings, on both the origi- 
nal and cross bills, including the decree adjudicat- 
ing the principles of both causes from which the 
appeal is taken as though said order of conditional 
dismissal hai never been made, without objection 
being made or taken, by the court or any of the 
parties to the cause, proceeding further in the 
cause, at any time, after the expiration of the said 
thirty days: It is too late for the appellants, who 
were defendants below, to be heard in the appel- 
late court, to object that the original cause at and 
after the expiration of the thirty days from the 
date of said order of conditional dismissal become, 
and was, dismissed by virtue of such order, and 
that all subsequent proceedings of the court in 
the causes, were, in cousequence thereof, irregular 
and inoperative or void. In such case the appel- 
late court will ordinarily consider that the causes 
were proceeded with by the court by consent of 
parties. 
Hinchman, Admr, vy. Ballard, Admr, 152 
4. If, in the case above stated, the person so di- 
rected to be made aparty to the original cause, 
was a necessary and proper party thereto, under 
the circumstances above stated, the appellate court 
will not reverse and set aside the decree of the court 
below adjudicating the principles of the cause, be- 
cause of such conditional order of dismissal and 
give full effect thereto; but in such case the ap- 
pellate court will ordinarily reverse the decree ap- 
pealed from, and direct such person to be made a 
|party, and the cause to be proceeded with, as 





jthough such conditional order of dismissal had 


|never been made. 
| Idem, 152 


| 5. Wher a demurrer is filed to a billand the 
‘court proceeds to adjudicate, and does adjudicate, 
the principles of the cause, in favor of the plain- 
'tiff, without first acting proforma upon the de- 
‘murrcr, it will be considered that the courtin ren- 
dering the decree adjudicating the principles of 
the cause considered the sufficiency of the bill, 
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and substantially overruled the demurrer thereto, 
and this Court will not reverse the decree adjudi- 
eating the principles of the cause, for this cause 


alone. 
Idem, 152 


6 Where the record does not show when an 
amended bill or an answer is filed, yet if the de- 
cree shows the court procecded to hear the cause 
upon the amended bill and answer. the appellate 
court will consider them properly filed. 

Henderson & Co. v. Alderson, 217 

7. Notwithstanding the act of the Legislature 
approved the 21st day of December, 1872, entitled 
‘an act regulating appeals, writs of error and su- 
persedeas,”’ does not allow an appeal from an order 
of a judge of a circuit court granting an injunc- 
tion, an appeal from such an order, pending in 
the Supreme Court of Appeals of this State, on 
the 31st day of December, 1872, and the first day 
of January, 1873, and not heretofore decided, is 
still pending in this Court, and it still has power 
and jurisdiction to hear and determine the same 
upon its merits or otherwise, as may be proper, 
under the provisions of the twelfth, seventeenth 
and twenty-first sections of the Schedule to the 
Constitutiou of this State, and the act of the Leg- 
islature, approved January 11, 1873, entitled “An 
act organizing the Supreme Court of Appeals, de- 
fining its jurisdiction and powers. and prescribing 
its manner of proceeding,’’ and especially under 
the provisicns of the fourth section of the latter 
act. 

McMillan v. Ferrell, 223 

8. When several instructions are asked and re- 
fused, and a general exception is taken to the 
refusal, if all the instructionsare proper and should 
have been given, the exception is sufficient and 
the judgment will be reversed. 

Ocheltree v. McClung, 232 

9. When on motion of the defendants, the judg- 
n.ent entered at rules, in the clerk’s office, is set 
aside, and leave given the defendants to file a 
special plea in thirty days, an appellate court will 
presume, where no bill of exceptions has been 





filed, that such order was made by consent or ac- 
quiescence of the plaintiffs | 
Yilliams, Admr.v Knights, 335! 

10. The record not disclosing with certainty) 
whether special pleas were filed, or if filed, show-| 
ing that no replications were filed thereto, and no} 
issue joined thereon, it was error to try the cause, | 
and the judgment entered upon the verdict must, 
be reversed. | 
Idem, 335, 

11. Where an instruction is given to the jury) 
by the court, at the instance of the plaintift, | 
which does not correctly propound the law, but it| 
is manifest from the record, that the defendant 
could not, thereby, have been prejudiced or in.| 
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jured, the appellate court will not reverse the 
judgment of the court below on account of such 
instruction. 
Clay v. Robinson, Admr., 3S 
12. When, apparently, two defendants, by coun- 
sel, petition for an appeal, which is allowed, and 
so appear and prosecute the appeal, though, on the 
hearing evidence is found in the case, tending to 
show that one was dead before the decree appealed 
from was rendered, yet, in this Court, it appear- 
ing that the decree is erroneous, and the other ap- 
pellant having the right to prosecute the appeal 
and have the decree reversed as to both, the Court 
will not, of its own motion, institute an inquiry 
to ascertain whether the party be living; but will 
treat him as before the Court, by counsel, and re- 
verse the decree, with costs to both appellants. 


Rittenhouse v. Harman, 380 
13. See Continuances, and 
Davis & Moore v. Walker, 447 
14. See Practice in Chancery No. 22, and 
Warren and Wife v. Syme, 474 
15° See Practice in Appellate Court No. 8, and 
Dickinson, Exor., v. Lewis, 673 
16. See Practice in Appellate Court No. 9, and 
Jones v. Cunningham, 707 
17. See Practice in Appellate Court No. 10, 
and 
Henry v. Davis, 715 
18. See Criminal Practice, and 
State v. Stewart, 738 
APPOINTMENT BY WILL. 
See Deeds No. 11, and 
Ocheltree v. McClung, 232 


APPOINTMENTS CONFERRED BY CONFED- 
ERATE COURTS CONSIDERED — AND 
WHEN SAME CEASE, 


In Clay v. Robinson, Admr. 348 
APPOINTMENT IN DEED—WHAT. 
See Deeds No. 10, and 
Ocheltree v. McClung, 232 
| APPOINTMENT OF COMMITTEES OF LU- 


NATICS BY COURTS IN VIRGINIA—WHAT 
PROPER EVIDENCE OF. 


See Evidence Nos. 4.and 5, and 
Hinchman, Admr., v. Ballard, Admr., 


ARBITRATION AND AWARD. 


152 


1. Three persons are chosen by the vendor and 
vendee of land to ascertain and fix the value of 
the land, and to certify such valuation; in such 
case the certificate of valuation cannot be consid- 
ered as more solemn, conclusive or binding upon 
the parties than an award—it is but an award, 
and the referees, or persons chosen, cannot, 











upon principle, be considered otherwise than ar- 
bitrators. 
Dickinson v. Railroad Co., 390 
2. Itis, ordinarily, in equity, though perhaps 
not universally, imisconductin arbitrators chosen 
out of court to determine and award, as to the 
matter or matters referred to them, in the absence 
of either party in interest to the submission, his 
agent or attorney, without notice being previous- 
ly given to such absent party, his agent or attor- 
ney, of the time and place of their proceeding to 
hear and determine the matter submitted, unless 
such absent party, not having notice, has dis- 
pensed with or waived such notice, or the like ; and 
for such misconduct a court of equity may, ordi- 
narily, set aside the award, at the instance of either 
party materially interested, not having such no- 
tice, who was absent. 
Idem, 390 
3. An award procured by fraud and imposition 
of one of the parties to the submission, will be set 
aside for that cause, by a court of equity, in a 
proper case. 
Idem, 390 
4. Though the simple fact that one of the parties 
to the submission wrote the award, in the absence 
of the other, who was not notified of the time and 
place of the arbitrators proceeding to make their) 
award, may not, of itself, be sufficient to invali-| 
date the award, stillit may be considered, unex- 
plained, as affording just ground for suspicion and 
criticism. But where such party, in such case, 
wrote the award, and so wrote it that it is materi- 
ally erroneous and deceptive, in his favor, and the 
arbitrators did sign it, as written, a court of equity | 
may set aside the award. 
Idem, 390 
5. When the value of property in money is re- 
ferred to arbitrators and they fairly execute the 
submission, generally, the award cannot be set 
aside or determined to be invalid upon the ground| 
that the valuation is exorbitant. 
390 


TES- 


Idem, 
ASSIGNOR—WHEN COMPETENT TO 
TIFY FOR ASSIGNEE, 


See Evidence Nos. 8 and 9, and 
White v. Heavner, Sheriff, &c., 


| 
324 
ATTACHMENTS—AFFIDAVIT FOR UNDER 
STATUTE, AND SUFFICIENCY OF SAME. 
1. Under the act of the Legislature on the sub- 
ject of attachments, passed in 1867, an affidavit 


INDEX. 
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2. See Foreign Attachments in Equity Nos. 1 
and 2, and 


701 

ATTACHMENTS—HOW SAME, AND LIEN OF, 
AFFECTED BY SUBSEQUENT PROCEED- 
INGS IN BANKRUPTCY. 


King v. Board, 


See Bankruptcy Ncs. 2, 3, 4, 5 and 6, and 
Mason & Hoge v. Warthens, 532 


ATTACHMENTS OF REAL PROPERTY IN 
SUITS IN EQUITY—WHEN NOT DIS- 
SOLVED BY DEATH OF DEBTOR. 


The death of a debtor whose real property in 
this State has been attached in a suitin equity, and 
proceedings therein by attachment against him and 
his estate as a non-resident, does not dissolve the 
attachment or lien thereon, where the death oc- 
curs after the attachment is levied. 

White v. Heavuer, Sheriff, &c., 324 


ATTESTATION OF COPIES OF RECORDS OF 
COUNTY COURTS IN VIRGINIA. 


See Evidence Nos. 4 and 5, and 
Hinchman, Admr. v. Ballard, Admr. 152 
ATTORNEY AT LAW. 
See Measure of Recovery, and 
Polsey & Son v. Anderson, 202 


BANKS. 


Asto Assignments and Trust Deeds by Banks 
by virtue of Statute and effect of, 
See Payments No. 1, and 
Farmers’ Bank of Virginia Nos. 2 and 3. 


BANKRUPTCY. 


1. See Deeds No. 29, and 
Warren and Wife v. Syme, 474 
2. The twenty-first section of the Bankrupt 
Act, of 1867, so far as the stay is concerned, applies 
to personal final judgments against the debtor, 
and not to judgments against the property attach- 
ed, or the proceeds of the sale thereof, when the 
attachment lien accrued prior to the filing of the 
petition in bankruptcy. 
Mason & Hoge v. Warthens, 532 
8. Anattachment lien, acquired regularly, with- 


out the procurement or sufferance of an insolvent 


debtor, to give preference to the attaching credi- 
tor over other creditors, will not be displaced by 
virtue of the thirty-fifth or thirty-niuth sections, 





that the affiant “thinks” the plaintiff ought to re-| 
cover the sum claimed, is not equivalent to an affi-| 
davit that he ‘‘believes’’ he ought to recover such! 
sum ; and is not sufficient to authorize an attach-| 
ment. | 

380) 


Rittenhouse v. Harman, 





by subsequent proceedings in bankruptcy, though 
commenced within four months after the levy of 
the attachment. 
Idem, 532 
4, Under said sections something more than pa:- 
sive non-resistance in an insolvent debtor is neces 
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sary to invalidate an attachment lien on his prop- 
erty, when the debt is due and he has no defence. 
Idem, 532 
5. In such case there is no legal obligation on 
the debtor to file a petition in bankruptcy to pre- 
vent the attachment and levy thereof, and a fail- 
ure to do so is not sufficient evidence of an intent 
to give preference to the attaching creditor or to 
defeat the operation of the Bankrupt Law. 
Idem, 532 
6. Though the attaching creditor, in such case, 
may know the insolvent condition of the debtor, 
his attachment and levy upon his property are 


not, therefore, void, and are no violation of the 


Bankrupt Law. 
Idem, 


BANKRUPT ACT. 


See Bankruptcy Nos. 2 to 6 inclusive, and 
Mason & Hoge v. Warthens, 


532 


532 


BARGAIN AND SALE, DEED OF, ADEQUATE 
TO VEST WHAT ESTATE IN ONE PERSON, 
AND AFTERWARDS DIVEST OUT OF THAT 
PERSON AND VESTIN ANOTHER PERSON. 


See Deeds No. 6, and 
Ocheltree v. McClung, 


BELLIGERENT RIGHTS. 


1. Belligerent rights having been conceded by 
the National Government to the Confederates in 
the late civil war, it is the duty of the Judiciary 
of this State to recognize the same principle, in 
actions against belligerents for acts done in con- 
formity with military authority and under a mil- 
itary order. 

2. See Pleadings at Law Nos. 1, 2, 3 and 4, and 

Carskadon v. Wikiams, 1 

3. See Caperton v. Martin, and other cases in 
previous volumes of the W. Va. Reports, where a 
contrary doctrine seems to have been held. 


BEQUESTS. 


1. The will of M. C., who lived and died 
in Berkeley county, Virginia, in 1854, and which 
will was admitted to probate in said county, in 
1855, contained this clause, viz: 

First. I have subscribed $2,000 towards the found- 
ing of an academy in or near the town of Mar- 
tinsburg, to be under the control and direction of 
the Presbytery of Winchester, (O'd School), 
which, if not sooner paid by me, I hereby direct 
my executor, firstof all, to pay out of the pro- 
ceeds of the aforesaid land (referring to land in 
Pennsylvania), as soon as the same shall come in- 
to his hands, to such person or persons, as the 
said Presbytery may authorize to receive-the same 
the sum of $2,000. 

Second. I give to the trustees of the Presbyterian 
Congregation at Martinsburg (Old School) the 


232 





EX. 


sum of $3,000, to be applied by them towards the 
purchase of a lot, and the erection thereon of @ 
house, or the purchase of a house and lot and fitting 
the same for the residence of the pastor of the 
said Congregation. 


Third. To the Trustees of the Board of Foreign 
Missions of the Presbyterian Church in the 
United States of America, the sum of $500, to be 
applied to the uses and purposes of said Board 
and under its direction. 

Fourth. Tothe Trustees of the Board of Missions 
of the General Assembly of the Presbyterian 
Church in the United States of America, towards 
the fund for superannuated ministers and their 
families, the sum of $500. 

Fifth. To the Trustees of the Board of Missions 
of the General Assembly of the Presbyterian 
Church in the United States, the sum of $500 

Sixth. To the American Bible Society, formed 
in New York in the year 1816, I give the sum of 
$500, to be applied to the charitable uses and 
purposes of said Society.—HELD : 

That the foregoing bequests are void, under the 
statutes of Virginia, and the decisions of her 
courts. 


Bible Society vy. Pendleton, Trustee, 79 
2. See Conflict of Laws. 
BILL IN CHANCERY. 
1. See Injunctions No. 2, and 
Reed v. Patterson, 263 
2. See Injunctions Nos. 5, 6 and 7, and 
McClung v. Levisay, 329 
3. See Demurrer in Proceedings in Chancery, 
No. 2, and 
Rittenhouse v. Harman, 380 
4. See Practice in Chancery, No. 11, and 
Dickinson v. Railroad Co., 390 
5. See Practice in Chancery No. 20, and 
Warren and Wife v. Syme, 474 
6. See Practice in Chancery No. 25, and 
Brown v. Knapp, 678 
7. See Injunctions, Nos. 10 and 11, and 
Lewis v. Spencer, 689 
8 See Bill of Discovery, and 
Jones v. Cunningham, 707 


BILL OF DISCOVERY. 


When the plaintiff, by bill of discovery, seeks a 
discovery from the defendant as to any matter of 
fact, the answer is evidence for the defendant, so 
far as itis responsive to such bill, as to the fact 
as to which the discovery is sought; yet as to 
matter in respect to which no discovery is sought, 
jif the answer alleges anything affirmatively, it is 
|not evidence for the defendant, but it is to be 
proved by him. 


| 





Jones v. Cunningham, 707 














BILL OF EXCEPTIONS. | 


Rule as to samein Court of Appeals where evi- 
dence certified and not the facts proved. 
Henry v. Davis, 


715 


CASES DISAPPROVED OR DISTINGUISHED 


Mundy v. Vawter, 3 Gratt. 518, in 
Warren and Wife v. Syme, 
Shutte v. Thompson, 15 Wall. 151, in | 
Forqueran v. Donnally, 
Gill and Simpson vy. Fauntleroy’s Heirs, 8 B. 
Mon. 177, in 





Leftwich vy. Nead, 


CERTAINTY IN A DEED—HOW DETERM- 
INED. 


See Deeds No. 25, and 





Warren and Wife v. Syme, 474 
CERTIFICATE OF VALUATION, 
See Arbitration and Awards No. 1, and 
Dickinson y. Railroad Co., 390} 
CERTIFICATE OF ADMINISTRATION O F| 


OATH—WHAT SUFFICIENT UNDER CODE 
OF VIRGINLA, 1860. 


See Affidavit No. 3, and 


Parker v. Clark, 467) 


CHE  KS—CERTIFYING OF BY NATIONAL 
BANKS. 


See National Banks No. 1, and 
National Bank vy. National Bank, 544 
CHECKS—CONDITIONAL ACCEPTANCE OF 
BY NATIONAL BANK—WHEN. 


See National Banks No. 1, and 
National Bank vy. National Bank, 5i4 
CLERK OF COURT—HIS DUTY—WHAT CON- 
SIDERED PART OF RECORD IN A CASE 
AND WHO DECIDES WHAT IS THE RE- 
COND. 


INDEX. 
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|COMMITTEES OF LUNATICS—THEIR POW- 


ERS AND DUTIES. 


See Estates of Lunatics Nos. 1, 2, 3, 4.and 5, and 
Hinchman, Admr. vy. Ballard, Admr., 152 


COMMON CaRRIERS, 


A common carrier will not be liable for injury to 


|a horse occasioned by the improper or unwarrant- 
474 able interference of the plaintiff or his agent wfth 


the management of the car, by the servants or 


114/employees of the company. 


Roderick vy. Railroad Company, 54 


575|COMPLI ANCE WITH CONDITIONS IN CON- 


TRACTS. 
1. See Conditional Contracts No. 1, and 
Pitzer, Admr.v. Burns, 63 
2. See Measure of Recovery, and 
Polsley & Son v. Anderson, 202 
COMPROMISES BY COMMITTEES OF LUNA- 


TICS. 
See Estates of Lunatics Nos. 1, 2, 4,5, 6 and 7, 
and 
Hinchman, Admr. vy. Ballard, Admr., 152 
CONDEMNATION OF LANDS. 


1. A report of commissioners, made under sce- 
tion fourteen of chapter forty-two of the Code, 
providing that the party defendant shall have the 
liberty of constructing certain easements over the 
land taken by the Company, is erroneous upon its 
face, aithough otherwise in conformity to the stat- 
ute, and may be set aside on motion of the de- 
fendant. 

Railroad Company v. Halstead, 301 

See Taking Land for Purposes of Public 
Utility, by Corporations, and 

Salt Company v. Brown, 191 

3. Commissioners appointed by a circuit ecurt, 
under the eleventh section cf the forty-second 
chapter of the Code of West Virginia to ascertain 
the value of the land proposed to be taken by a 
railroad company for the purposes of its road and 


9 





The clerk of a court, under the supervision of 
the ccurt, must ascertain the papers filed in a case 
or referred to in the order book, as a part of the 
record: Though where the papers are identified, 
whether they may be considered as properly a 
part of the record, the court alone decides. 


Warren and Wife v. Syme, 474 


COMMISSIONERS TO MAKE SALE OF LANDS 
SHOULD BE REQUIRED TO GIVE SECU- 
RITY AND HOW. 


See Practice in Chancery No. 17, and 


Eaker y. Oil Tract Co., 454 








UNDER DECREE OF COURT—WHEN THEY | 


damages to the residue of the tract, &c., ascertain 
the actual value of the land, at the time when 
taken, without reference to any enhanced value 
given thereto and common to other land owners 
along the line of the road by reason of the pros- 
pective constrnction of the railroad company's 
road through the land, such value, so’ ascertained, 
isa just compensation for the land, to the land 
/owner, within the meaning of the Constitution. 
Railroad Co. v. Tyree, 693 


CONDITIONAL CONTRACTS. 


| 1. B., on the 26th day of September, 1845, exe- 
jeuted a deed of trust conveying to C. land in trust, 
ito secure the payment of a debt of $300, with in- 
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terest from the date afuresaid, to F., and other 
debts to other persons. The deed of trust pro- 
vides that if the debts therein named are not paid 
within one year, that the trustee shall sell the 
land at public auction to pay the debt. On the 
same day the deed of trust was executed, F. exe- 
cuted to B. a writing, in these words: “It is here- 
by understood and agreed that if I do not succeed 
in clearing B. of either of the suits now pending 
in the circuit court of law of Berkeley county by 
H., as-ignee of W. G. B., then the note embraced 
in a trust deed of this date, to be void and of 
no account: if Isucceed in clearing him of but 
one of the two cases, it is void as to all but $150, 
or the one half. 

September 26, 1845. 7 

F. was at the time the counsel and attorney of 
B., todefend said pending suits, in the writing 
mentioned.—HELD: 

That to read said writing with the acknowledg- 
ment of debt to F. contained in the deed of trust 
and give it the most liberal ccnstruction, it can 
only have the effect to make the debt of F. condi- 
tional, and a substantial compliance with the con- 
dition, by F. is sufficient, in equity, and the debt 
then became payable and F. entitled to enforce 
the deed of trust, in equity, for the payment of 
his debt and interest. 

Pitzer, Admr. v. Burns, 
See Measure of Damages, and 


63 


» 


Polsley & Son v. Anderson, 202 

3. See Contracts Nos. 1 and 2, and 
Strauss v. Railroad Company, — 368 
4. See List v. Wheeling, 501 


CONDITIONAL ORDER OF DISMISSAL. 


See Appellate Court Nos. 3 and 4, and 
Hinchman, Admr. vy. Ballard, Admr., 152 


CONFEDERATE ADMINISTRATORS—W HEN 
THEIR POWERS CEASE. 


See Administrators, Appointment of, in place 
of those appointed under Contederate authority— 
their Powers, &c., No. 1, and 


Clay v. Robinson, Admr., 348 
CONFEDERATE CONSIDERATION. 
1. See Deeds No. 2, and 
Henderson & Co. v. Alderson, 213 


sce Confederate Money, No. 1, and 
Jameson v. Myles’ Exor., 311 
See Confederate Money No. 2, and 


Brightwell, Trustee v. Hoover, 342 
CONFEDERATE CONTRACTS. 
1. See Deeds No. 2, and 
Henderson & Co. v. Alderson, 217 
2. See Confederate Money, No.1, and 
Jameson v. Myles’ Exor., 3:11 
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3. See Confederate Money, No. 2, and 
Brightwell, Trustee, v. Hoover, 


CONFEDERATE MONEY. 


342 


1. M. deceased, in his lifetime and at his death, 
was the owner of personal and real property, in 
Greenbrier county, in this State; and at his death 
he was indebted in an amount so large that it was 
doubtful whether his real and personal estate 
were, together, sufficient to pay his debts. Some- 
time prior to his death he made and published 
his will, in due form ; which was, after his death, 
in the year 1867, duly proven by the subscribing 
witnesses and admitted to record in said county. 
The first, second, third and fifth clauses are in 
these words, viz: 

First, I direct that Richard H. Gillilan be my 
executor until mv oldest son, Aquilla Myles, be- 
comes twenty-one years of age, then I direct that 
he be associated with said Gillilan, and that they 
jointly act in the management of my affairs. 

Second, I direct that my business be carried on 
in the same manner that it would be, prcvided I 
were living, by my executors, for the term of eight 
years after my decease; that my sons all remain 
and work together until that time, in order that 
they may vay all the debts against my estate, with 
the understanding that each receive, in the divis- 
ion to be hereafter named, a fair compensation for 
their labor, from the time they are twenty-one 
years of age up tothe expiration cf the eight 
years above named. My daughter Emily Myles, 
to remain in the family, as one of the same, until 
the expiration of the time above mentioned, pro- 
vided she does not marry, but to receive no com- 
pensation for her services other than her suste- 
nance. 

Third, l empower my executor or executors, to 
collect all money due me and apply to the pay- 
ment of my just debts ; and should my creditors 
be not willing to wait until the money can be 
made and collected, I direct my execuior or exe-- 
utors, to give a lien on my lands, or so much there- 
of as may be necessary, in order to prevent suit 
being brought on my debts and costs added there- 
to. If my creditors will not wait, I direct that so 
much of my lands be sold as may be required to 
satisfy the same. 

Fifth. At the expiration of the eight years above 
named, I direct that my property, of all kinds, be 
divide 1 equally among my daughter and all my 
sons, taking into consideration the wages due thore 
who have arrived at twenty-one years of age pre- 
vious to this time, as above provided for; hereby 
revoking all other wills and decrees by me made.’ 

Gillilan qualified as executor, at the time the 
will was admitted to probate. Afterwards, in the 
year 1868, and before G. had made any settle- 
ment of his executorial account, J. filed his billin 
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the circuit court of Greenbrier county, claiming 1st day of May, 1865, said money to be paid in 
that he was the owner, by assignment, of two|/Confederate States Treasury notes, or Virginia 
bonds executed by M., the 5th day of December, | treasury notes, is entitled to the value of the same, 
1859, to C., and payable on demand, for $500 and|to be ascertained under the act of the Legislature, 
$492, respectively, which were still due and un-| passed on the 17th day of April, 1878, being chap- 
paid; but he does not mike'an exhibit of the as-|ter 116, and entitled ‘‘an act providing for the ad- 
signment or prove it, or expressly allege who as-|justment of cettain liabilities arising under con- 
signe 1 the bonds to him; and alleging that it waz| tracts made between the Ist day of May, 1861, 
doubtful if the real and personal estate of M.,{and the Ist of May, 1865. 

were together sufficient to pay his debts: And) Brightwell, Trustee, v. Hoover, 342 
praying that the executorial account of G. be set-| 
tled, and that the creditors of M. be convened be-| 
fore a commissioner of the court and that their| 

debts be ascertained and reported. The oneenter TO DO SO. 


and children of M. were the only party defendants) See Practice in Chancery No. 7, and 


CONFIRMATION OF REPORT OF COMMIs- 
SIONER IN CHANCERY—WHEN ERROR 


tothe bill, some of whom were infants. After- Jameson v. Myles’ Exor., 311 
wards, the cause was, by decree regularly made, 
referred to commissioners, for the purposes prayed | CONFLICT OF LAWS. 


in the bill. While the cause was before the com- 
missioner, K. appeared before him and claimed 
that the estate of M. was indebted to him in the 
sum of $6,000, and that the same constituted a 
lien, for its payment, first in priority, upon a cer- 
tain tract of land of decedent ; and the commis- 
sioner, from the evidence before him, reports these 
facts in relation to said claim, viz: ‘‘Some of the 


M. C., living in Virginia, makes a deed convey- 
ing land in Pennsylvania to P., to be sold, and 
directing that the proceeds of said sale be held by 
the grantee, subject (in substance) to the written 
order of the grantor; M. C. subsequently makes a 
will disposing of the proceeds of said land, which 
will is admitted to probate in Virginia, in 1855.— 
HELD: 

That the validity of any bequest of said pro- 
ceeds must be determined by the laws of Virginia 
in force when the will took effect. 

Bible Society v. Pendleton, Trustee, 7 


crelitors of Myles insisting on the payment of 
their debts, and the executor having no funds to 
mect the demands he did, on the 29th day of 
Mareh, 1862, borrow of K. $4,140, of which about 
$699 was in bank notes and the remainder in Con- 
federate nioney. He also took upa bond executed CONSIGNOR AND CONSIGNEE. 
to Joseph Myles to K. on the 15th day of March, 
136', for $1.759.90, which, with the interest there- 
on and the money borrowed, amounted, on the 
29th of March 1862, to the sum of $6,000, for which 
said G. exeeuted to K. bis bond as executor of M. CONSPIRACY, PROOF OF, &c. 
G., executor, to secure the payment of his bond, 


See Account of Sales, and 
Ruffner, Donnally & Co. v. Hewitt, Nerche- 
vad & Co., 585 


: See Evidence Nos. 2 and 3, and 
executed a trust deed upon a tract of land belong- 


Ss ‘ Carskadon v. Williams 
ing to the estate, situated on Anthony’s creek, he sles Villiams, 1 
understanding himself to be authorized so to do by CONSTITUTION OF 1863. 


the will.” “The Confederate money was worth at! 

the time seventy-seven cents in gold per dollar,’’| Section 9, article 3 of Constitution of 1863, con- 

It is proved that the executor applied the whole strued in Constitutional Law Nos. 20 and 21, and 

of the money borrowed of K. to the payment and Rucker vy. Supervisors, 661 

extinguishment of certain of the debts of M., and CONSTITUTION OF 1872. 

that the debts of M. were thereby extinguished 

to the amount of the money so borrowed.—HELp;, Section, 8, article, 10, construed and applied to 
That, under the circumstances, it is proper and @ case in Constitutional Law Nos. 9, 12 and 13, 

just that K. should be allowed, as against the es-/and 

tate of M., his original debt of $1,750.90, $600 for 

the bank notes, with their interest, and at least 

the gold value of the Confederate money at the 

time it was loaned. 


Listy. Wheeling, 501 
Section 3, article 11, construed and applied 
to a case in Constitutional Law No. 11 and 
List v. Wheeling, 501 
Jameson Vv. Myles’ Exor., 311 CONSTITUTIONAL LAW. 


2. A party seeking to enforce a lien for the pay-| 1, See Taking Land for Purposes of Public Util- 
ment of purchase money, on a contract of sale|ty, by Corporations, and 
made between the Ist day of May, 1861, and the] Salt Company v. Brown, 191 


94 
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2. Inasuitat law in which an attachment was'amount not exceeding $500,000, and might pay 
sued out and leviel on property cf the defend- thesubscription in the bonds of the city, or other- 
ants and judgment obtained therein against the! wise, provided, three-fifths of the voters of said 
defendants, on publication, a part of the defend-| city voting on the question, voted for the subscrip- 
ants appeared in the court in which the judgment tion. Each of said acts authorized the council of 
was rendered within five years from the rendi-' the city tosubmit todhe voters, by an election, 
tion of the judgment, and tendered to the court the question of the subscriptions. The council, 
their petition praying for a rehearing of the pro-| by two separate ordinances, submitted the people 
ceedings in the action without accompanying the the question of $300,000 subscription, under exch 
petition with the affidavit orescribed and required act, the election to take place on the Ist of Jnne, 
in such cases by the act of the Legislature passed 1872. On that day, the election was duly held, 
the ilth day of February, 1865, entitled, ‘‘An act three-fifths of the voters of the city, voting at 
to amend and re-enact sections twenty-three, | the election, voted for each subscription. After- 
twenty-seven and twenty-cight, of chapter one! wards, on the 22d day of August, 1872, the pe: ple 
hundred and fifty-one and section thirteen of of the State adopted a new Constitution, which 
chapter one hundred and seventy of the Code of;took effect on that day, by express provision 
Virginia,” and also by the twenty-seventh sec-| of the Schedule thereto. The cighth section ¢f{ 
tion of chupter one hundred and six of the Code! the tenth article of the Constitution, so adopted, 
of West Virginia, which attidavit so prescribed is|is in these words, viz: “No county, city, school 
commonly known and called ‘‘The Suitors’ Test \district, or municipal corporation, except in cases 
Oath.”” The court refused to receive and allsw| where such corporation have already authorized 
the petition to be filel—HELp : | their bonds to be issued shall hereafter be allowed 

That it was error in the circuit court to refuse|to become indebted in any manner, or for any 
to allow said petition to be filed, on the ground | purpo e, to an amount, including existing indebt- 
that it was not accompanied by such affidavit, or| edness, in the aggregate, exceeding five per cen- 
test oath. tum on the value of the taxable property therein, 

Ross vy. Jenkins, 284) to be ascertained by the last assessment for state 

3. So much of the said act of the Legislature|and county taxes, previous to the incurring of 
and scetion twenty-seven of chapter one hundred such indebtedness ; nor without, at the same time, 
and six of the Code of West Virginia, as prescribe! providing for the collection of a direct annual 
such affidavit or test cath, are contrary to the tax, sufficient to pay, annually, the interest on 
Constitution of the United States and to the Con-/such debt, and the principal thereof, within not 
stitution of the State of West Virginia, and were, | exceeding 34 years ; provided, that no debt shall be 
therefore, null and void from their passage. contracted under this section, unless all questions 

Idem, —- 284) connected with the same shall have been first sub- 

4. The petition in the case is sufficient and} witted to a vote of the people, and have received 
should now be received by the court below and/| three-fifths of all the votes cast for or against the 
ordered to be filed and further to proceed in the}same.”” Aifter the adoption of the new Constitu- 


same, as justice requires and the law directs. tion, and after it had taken effect, and on the 
Idem, 284) 20th day of January, 1873, the council of the city, 
5. See Condemnation of Lands No. 1, and by two separate ordinances, appointed three com- 


Railroad Company Vv. Halstead, _301| missioners (the same in each case) to subscribe to 

6. By an act of the Legislature, passed the 13th|the stock of each of said companies, the said sum 
day «f February, 1871, entitled “‘an act to author-|of $300,000, to be paid in the bonds of the city, 
ize the City of Wheeling to subscribe to the capi-|and directing when such bonds should be paid 
tal stock of the Wheeling and Lake Erie Railroad|by said commissioners. In such case the bunds 
Company,” the council of the city of Wheeling!to be payable in the city of New York, bearing 
were guthorized to subseribe, in the name of the|seven per cent. interest, payable semi-annually, 
city, to the capital stock of said Company, to an|and the principal payable in 30 years. The coun- 
amount not exceeding $300,000, and pay the same}cil failed to provide for a direct annual tax sutli- 
in bonds of the city, provided, that not less than | cient to pay, annually, the interest on the debt 
three-fifths of the voters of the city, who voted on|to be created by such subscription, or any part 
the question, were in favor cf the same. By anjthereof. It is adu.itted that the subscription of 
act of the Legislature, passed February 15, 1872,, both said sums of $360,000, or either of them, 
entitled ‘‘an act to incorporate the Wheeling and would increase the debt of the city beyond the 
Ohio Union Railroad Company,” and the 13th! limit prescribed the said eighth section of the 
section thereof, the council of said city was au-|jtenth article of the Constitution. The making 
thorized to subscribe, in the name and on behalf|of each of said subscriptions were, by the coun- 
of the city, to the capital of said company, to an/cil, made subject to conditions. Before either of 
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the subscriptions to the stock of said companies, 
were made, H. K. L., and others, resident voters, 
owners of property and tax-payers of the city, 
who sued in their own behalf as well as all other 
tax-payers of the city, except the defendants, 
filed in the circuit court of the county of Ohio, 
their bill oi injunction against the said city, the 
council and commissioners, enjoining and re- 
straining them from subscribing to the stock of 
said companies, or either of them, the amounts 
eforesaid, payable in the bonds of the city, or any 
part thereof, or to contract a debt therefor, or any 
part thereof.—HELD: 


That the provisionsof said acts of the Legisla- 
ture, authorizing the council of the city to sub- 
scribe stock to each of said companies, conferred a 
power upon a public corporation of government 
which could be modified, changed, enlarged, re- 
strained or repealed by the Constitution—the said 
acts, in neither case, importing a contract, within 
the meaning of the clause of the Constitution of 
the United States, prohibiting a state from pass- 
ing a law impairing the obligation of contracts. 


List v. Wheeling, 501 


7. The ordinances submitting said subscriptions 
to the vote of the voters, aud the mere vote of the 
prescribed number of voters for the subscription, 
did not, in and of themselves, together, or sepa- 
rately, form such a contract with the railroad 
companies, as would be protected by the tenth 
section of the first article of the Constitution of 
the United States. Until the subscriptions were 
each made, the contract, in each case, was unexe- 
cuted. 

501 

8. The said eighth section of the tenth article 
of the Constitution of the State is not addressed 
alone to the Legislature, but is addressed to the 


Idem, 
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10. The third section of the eleventh article ‘{ 
the State Constitution does not qualify or suspend 
the operation of said eighth section of the tenth 
article thereof. 
Idem, 501 
11. Phe final decree, perpetuating the injunc- 
tion, whereby the court orders and decrees *‘that 
the defendants, and each of them be, and they, 
and each of them, are, hereby, enjoined and re- 
strained from contracting the debts and issuing 
the bonds in the bill of complainants mentioned, 
or either of them, or any part thereof,’ should be 
construed to apply only to the ordinances of the 
council of the city authorizing the subscriptions 
to be made to the stock of said companies, and 
the making of the subscriptions for the said 
amounts, or any part thereof, and payment there- 
of, or any part thereof, in the bonds of the city, 
and the making of sul scriptions to the stock of 
said companies, or either of them, for the said 
amounts, or any part thereof, in such manner as 
to create a debt against the city under and ac- 
cording to said ordinances, or either of them. That 
the said perpetual injunction does not prohibit 
the city of Wheeling, or its council, from here- 
after contracting any such debt, and issuing the 
bonds of the city therefor, when done according 
to the provisions and within the limits, restric- 
tions and requirements of said eighth section of 
the tenth article of the Constitution, and any act 
of the Legislature that may then be in force, not 
in conflict with, or contrariant to, said section and 
article. 
Idem, 501 
12. The said eighth section of the tenth article 
of the Constitution was not intended to, and does 
not in anywise, interfere with, or prevent, the 
levying, collecting and expenditure, annually, by 
authority of law, by the proper legal authorities 











several counties, cities, &c., and all other depart-|¢ the several counties, cities, &c., taxes for coun- 
ments and persons in the State, and took effect and ty, city, &e., purposes, and to do and cause to be 
became binding and operative, so far as it is pro- done, whatever is necessary or proper for that 
hibitory and restrictive in its provisions, upon! purpose, including the making, or causing to be 
counties, cities, &c., on and from the 22d day of| made, contracts touching the expenditure of the 
August, 1872, and the action of the council of the|taxes so levied and collected annually, and the 
city in appointing commissioners to make said) jike—And all this without a vote being taken, 
subscriptions, payable in the bonds of the city,/under the cighth section of said tenth article of 
was, under the circumstances without author- the Constitution. 
ity of law, and for said subscriptions to be made| 


Idem, 501 
for said amounts and a debt be thereby created 


13. Ina suit at law, in which an attachment was 
therefor, or for any part thereof, payable in the) .404q out and levied on property of the defendants 
bonds of the city, would be in violation of thelang judgment obtained therein against the de- 
said eighth sectiou of the tenth article of the Con-|fandants, on publication, one of the defendants 


stitution of the State. appeared in the court in which the judgment 


501 was rendered, within five years from the ren- 
9. Equity, in such case, has jurisdiction toper- dition of the judgment, and tendered to the 
petually enjoin the making of the subscriptions court his petition, praying for a re-hearing of 
and the issuing of the bonds of the city. the proceedings in the action, without aecompa- 
Idem, 501/nying the petition with the affidavit prescribed 


Idem, 
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and required in such case by the act of the Legis- 
lature passed the 11th of February, 1865, entitled 
“Anact toamend and re-enact sections twenty- 
three, twenty-seven and twenty-eight of chapter 
one hundred and fifty-one, and section thirteen of 
chapter one hundred and seventy of the Code of 
Virginia ;’ which affidavit, so prescribed, is c. m- 
monly known and called “The Suitors’ Test 
Oath.’’ The court rejected the said petition and 
refused to allow it to be filed.—HELpD: 

That it was error in the circuit court to re- 
ject and refuse said petition on the ground that it 
was not accompanied by such affidavit or test 
oath. 

Lynch v. Hoffman, 553 

14. So much of the said act of the Legislature as 
prescribes such aftidavit or test oath, is contrary 
to the Constitution of the United States, and to 
the Constitution of the State of West Virginia, and 
therefore null and void, from the passage thereof. 

Idem, 553 

15. The petition for a re-hearing, tendered to 
the circuit court in this case, is sufficient in sub- 
stance and form, and should be received by the 
court below, and ordered to be filed; and the 
court further to proceed in the same, as justice re- 
quires and the law directs. 

Idem. 553 

16. In a suit in equity to enforce an alleged judg- 
ment and attachment lien, alleged to have been 
acquired in a proceeding at law against lands of 
the defendants tothe alleged judgment and at- 
tachment, the defendants H, R. and S., to the 
bill and the said judgment and attachment, are 
proceeded against as non-residents of the State, 
and by publication. The alleged judgment is, 
by the court, by its decree, declared to be a lien 
upon the lands of R. and 8., and the lands of R. 
and S. are, by the court, decreed to be sold to pay 
such judgment; and commissioners appointed by 
the court, for the purpose, sell two tracts of land 
of R., to the plaintiffs, and make report of the 
sales to court, and the court confirmed the sales 
and directed deeds to be made to the purchasers 
for the lands; and also decreed the disposition of 
a large part of the purchase money, for the bene- 
fit of the plaintiffs. R., whose lands had been 
sold, appeared in the court in which the decrees 
were rendered, within five years from the rendi- 
tion of each of the decrees, and tendered to the 
court his petition for a rehearing of the proceed- 
ings in the cause without accompanying the peti- 
tion with the affidavit prescribed in such case by 











the act of the Legislature, passed the 11th day of 
February, 1865, entitled “An act to amend and 
re-enact sections twenty-three, twenty-seven and | 
twenty-eight of chapter one hundred and fifty-' 
one, and section thirteen of chapter one hundred! 
and seventy of the Code of Virginia,’’ which affi- 
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davit, so prescribed, is commonly known and 
called the ‘“Suitors’ Test Oath.’ The court re- 
jected said petition, and refused to allow it to be 
filed. —HELD : 

That it was error in the circuit court to re- 
ject and refuse said petition on the ground that it 
was not accompanied by such affidavit or test 
oath, 

Idem, 578 

17. So much of the said act of the Legislature as 
prescribes such affidavit or test oath is contrariant 
to the Constitution of the United States, and the 
Constitution of the state of West Virginia and 
thercfore, invalid, null and,void, from the passag® 
thereof. 

Idem, 578 

18. The petition for a rehearing tendered to the 
circuit court in this case, is sufficient in substance 
and form, and should be received by the circuit 
court and ordered to be filed, and the court fur- 
ther to proceed upon the same, and in the cause, 
according to law and the practice and rules of 
courts of equity in such cases. 

Idem, 578. 

19. Section nine of article three of the Constitu- 
tion of 1863, cf this State, providing that no salary 
or compensation of any public officer shall be in- 
creased or diminished during his term of office, 
applies only to such salaries or compensation of 
public officers as have been definitely fixed or 
prescribed by law; cither by the Constitution of 
the State, or by some statute made in pursuance 
thereof. 

Rucker v. Supervisors, 661 

20. It was competent for the Board of Supervi- 
sors to fix the annual amount which the prese- 
cuting attorney of a county should be allowed, 
under section sixty-six of chapter thirty-nine of 
the Code, or to reduce his allowance, after his 
term of office commenced, without, thereby, vio- 
lating the foregoing article of the Constitution, or 
said sixty-sixth section of chapter thirty-nine of 
the Code. 


Idem, 661 
CONSTRUCTION OF DEEDS. 
1. See Deeds Nos. 12, 18, 14, 15 ond 16, and 
Hurst v. M. V. B. Hurst, 289 
2. See Deeds Nos. 18, 19, 20 and 21, and 
Hurst v. G. L. Hurst, 339 
CONTINGENT FEE. 
See Measure of Recovery, and 
Polsley & Son v. Anderson, 202 


CONTINUANCES. 

A motion for a continuance is addressed to the 
sound discretion of the court, under all the cir- 
cumstances of the case; and, although an appel- 
late court will supervise the action of the court, on 





INDEX. 


such a motion, it will not reverse a judgment, - 
that ground, unless such action is plainly errone- 
ous, 


} 


a 


CONTRACTS, | 


Davis & Moore v. Walker, 


1. A contract between M. and a railroad ccom-! 


749 


purchase moncy, its stpck guaranteed to pay eight 


per cent, thereon, 1T 15 ERROR. 


Dickinson v. Railroad Co., 


CONTROL OF COURTS OVER ACTION OF 
COMMITTEES GF LUNATICS. 


390 


See Estates of Lunatics, Nos. 1, 2, 3, 4,6 and 7, 
and 





pany provides that if M. shall fail to prosecute) 


the work with such force as the engineer shall| Hinchman, Admr., v. Ballard, Admr., 152 
Jeem adequate to its completion withi ime} - 

deem / 1 ; t) up etion within the time} CORPORATIONS. 

specified, the engineer, in charge, may proceed to) 

employ such number of laborers, &c., as may be} 1, See Common Carriers No. 1, and 

necessary to insure the completion of the work Roderick v. Railroad Co., 54 


within the time limited ; pay all persons so em- 
ployed, and charge the amount to M; or the com-| 


9 


2. See Farmers’ Bank of Virginia Nos. 1, 2 and 
3, and 


pany may, for any neglect or omission on the part) Farmers’ Bank vy. Witlis, 


31 
M.. i - ry = > 7 ae ] 
te coca be en bi ~ pe Booger 3. See Payments Nos. 1 and 2, and 
7 Seen 3h VO Be . Farmers’ Bank v. Willis, 31 


percentage, or as much thereof, remaining in the 
hands of the company, as may be necessary for| 
its complete indemnity, be forever retained.— 


4. See Taking Land for Purposes of Public Util- 
ity, by Corporations, and 





HELD: Salt Company v. Brown, 191 
That on the voluntary abandonment of the work| 5. See Condemnation of Lands No. 1, and 

by M., and while the contract is still subsisting Railroad Company v. Halstead, 301 

between the parties, there is nothing in the hands} § See Contracts Nos. 1 and 2, and 

of the company due to the contractor which may Strauss v. Railroad Company, 368 


be attached. | 7, See Constitutional Law Nos. 7 to 13, inclu- 


- sive, and 


Strauss vy. Railread Co., 


2. The contract provides that an estimate shall| List v. Wheeling, 501 

be made on the first of every month of the warns) 8. See Condemnation of Lands No. 3, and 
of the work, and ninety per cent. thereof paid| Raitroad Co. ¥. Tyree. 693 
. . . ’ . 


the contractor; and that upon the completion of | 
the entire work a final estimate shall be made, | CORRECTION OF DECREE IN APPELLATE 
and the balance then appearing due, shall be paid| COURT—WHEN. 
to the contractor: M. abandons the work in the| 
middle of a month.—HELD: | 
That M. has earned nothing for the previous) 
part of the month, and that the reserved estimates|\CQUNCIL OF WHEELING—SUBSCRIPTION 
never became a debt. which could be attached. BY, TO CERTAIN RAILROADS. 
Idem, 368 | 
501 


See Practice in Appellate Court No. 9, and 


Jones v. Cunningham, 707 


3. See List vy. Wheeling, See List v. Wheeding, 501 


CONTRACTS BY LUNATICS. | CRIMINAL PRACTICE. 
| If a person charged with a felony is entitled to 
_,_ ve examined before the county court of the coun- 
W2lty wherein the offence is charged to have been 
CONTRACTS FOR PURCHASE OF LANDS |Conmitted, it is too late after verdict of guilty and 
BY A RAILROAD COMPANY AND PAY- Judgment thereon, against the prisoner, to claim, 
MENT THEREFOR IN STOCK OF COM-|i" the appellate court, for the first time, the right 
PANY—EXECUTION OF SUCH CONTRACTS to such examination, and to claim that the judg- 
BY DECREE OF COURT. ment of the circuit court should be reversed, and 
the verdict of the jury set aside, upon the allegation 
When the contract for the purchase of land, by|by him, in his petition for the writ of error, that 
the Chesapeake and Ohio Railroad Company, pro-;he had not been examined before the county 
vides that the purchase money is to be “paid in/court, up$n the charge of felony in the indictment 
eight ver cent. preferred stock of the Chesapeake contained, and had not, by his assent, entered of 
and Ohio Railroad Company ;”’ and the court in reccrd in the circuit court, dispensed with such 
decreeing execution of the contract decrees that examination. 

the Company issue and deliver in payment of the, 


See Estate of Lunatics Nos. 1 and6, and 
Hinchman, Admr. v. Ballard, Admr. 


State v. Stewart, 731 
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2 |acknowledged before, and recorded by a proper 
CROSS BILL—IN WRAT CASES PROPER OR} officer of the State Government, then under the 
NECESSARY TO FILE SAME—AND HOW |power of the Confederate States Governme 


nt, is 
CONSIDERED. 


|good. 
1. See Practice in Chancery No. 4, and Idem, 217 
Hinchman, Admr. v. Ballard, Admr., 152, 8+ See Married Women No, 2, and 
2. See Practice in Chancery No. 13, and Idem, = 217 


Dickinson v. Railroad Co., 390. 4. In Virginia, though the feoffment including 
3. See Practice in Chancery Nos. 18 and 19, and livery of seisin—and deeds of lease and release, 
Baker v. Oil Tract Co., 454 and the covenant to stand seised toa use, were some- 


i“ . = ne ltimes used, the deed of bargain and sale was the 
DEATH OF DEBTOR WHEN HIS REAL ‘ordinary conveyance of land that prevailed before 


PROPERTY HAS BEEN ATTACHED IN ‘the Code of 1849 took effect in 1850. 
A SUIT IN EQUITY—EFFECT OF. Ocheltree v. McClung, — 232 


See Attachments of Real Property in Suits in| 5. Any valuable consideration, however small, 
Equity—When not Dissolved by Death of Debtor, #8 sufficient to support this conveyance ; and the 
and jacknowledgment in the deed of the payment, is 

White v. Heavner, Sheriff, &c., 324 conclusive of the fact, so far as to give effect to 


\the conveyance. 
DECISION OF SUPREME COURT OF AP-| Idem, 299 


PEA LS—EFFECT OF IN A CASE. 6. This deed of bargain and sale was, and is, ad- 


See Renting of Lands by Decree or Order of| lequate to vest an estate in fee for land, in one 
Court, Nos. 1 and 2, and /person and afterwards, upon a contingency, to 
Hollingsworth & Co. v. Brooks, 559 | divest it out of him and vest it in another person, 

though the latter was not ascertained or in exis- 


DECLARATIONS. |tence at the date of the deed But such shifting 
1. See Practice at Common Law No. 4, and land revesting of estate must be limited to take ef- 
Roderick ¥. Railroad Company, 54/\fect, if at all, within the time prescribed to pre- 

2. See Pleading at Law, Nos. 6 and 7, and ‘vent the creation of perpetuities. 
Ocheltree v. McClung, 232 Idem, 232 


" | 7. The deed may be employed to convey an es- 
DECLARATIONS OF CO-CONSPIRATORS. |tate and reserve or confer a power of appointment 
When same may be proven—the effect of same UP" the execution of which the deed will vest 

—and as to cross examination, by defendant, as to|the estate in the appointee. . In such case the 

defendant’s statements during the transaction as #PPointment is the event upon which the declar- 

part of res geste. ation in the deed operates to create the use, and,, 
See Evidence Nos. 2 and 3, and junder the statute on the subject, to trausfer the 
Carskadon vy. Williams, 1 @8tate to the appointee. 


DECREE FOR SALE FOR CASH—WHEN | 8. such deed might be employed by a woman 
NOT ERRONEOUS. in contemplation of marriage, with the consent of 

See Practice in Chancery Nos. 16 and 17, and | the intended husband, effectually, to convey and 
Baker v. Did Tract Co., 454, limit the legal estate in land toa trustee in fee; 


a in trust for herself tillthe marriage ; and to allow 
DECREE FOR SALE OF LAND—WHEN ER-| the husband to occupy the land till the death of 


ROR TO DECREE, AND WHEN NOT. the one of them who should first die ; and if she 


See Practice in Chancery Nos. 15, 16 and 17, and |Should survive, then to convey to her; but if she 

Baker v. Oil Tract Co., 454 Should die, the husband surviving, then to such 

|person as the wife, notwithstanding the cover- 

DEEDS. j\ture, might, by last will published in the pres- 

1. The fact that a deed was made, acknowl-/&?¢e of three witnesses, appoint; and in default 

edged and recorded during the war, does not ren- °f such appointment the estate in the trustee to 
der it null and void; there must be some special ‘¢™minate--so as to revert to her heirs» 


Idem, 232 


circumstances alleged to show prima facie the! Idem, 232 
deed is null and void. ® | 9. The prevailing intent in each deed, properly 
Henderson & Co. v. Alderson, 217, manifest, will control its effect--as to whether 


2. A deed, even if the odin was Con-|the estate vested in the immediate bargainee, 
federate money, if within the scope of legitimate/either for his own benefit or in trust, is a fee de- 
contract and not in aid of the rebellion, regularly|terminable, which on the happening of the con- 
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ay 
i 


1 


tingency or execution of the appointment, deter-| 15. That parol evidence as to the acts or decla- 
mines in him ard shifts to another, or reverts|rations of the parties, at the time of the execution 
to the bargainor ; or, on the other hand, the legal of the deed, or afterwards, are inadmissible and 
estate in the trustee is a fee absolute and remains incompetent in such case, as evidence to enlarge, 
in him while a mere equitable interest is limited’ restrict, explain or alter the intention of the par- 
toan ultimate benificiary. ties, as expressed in the deed, or to vary the legal 

Idem, 2382 effect thereof as clearly manifested by the deed 

10. An appointment is the event upon which itself, 

the limitation in a deed takes effect and vests the Idem, 289 
estate, legal or equitable, in the appointee. In 


wipers : i 16. ‘That the deed is not so ambiguous as to ad- 
itself it has no operative efficacy. 


mit of the introduction of such parol evidence for 
the purpose of determining the true intent and 
meaning of the parties, by the language employed 
in the deed: or to show that it Was the purpose 
and intent of the parties at the executionof the 
deed that the deed should pass to M. V. B. H. an 
jestate in fee simple to take effect at the execution 
and delivery thereof, and not an estate in fee sim- 

ple to take effect at the death of S. H. 
Idem, 289 

17. See Priority of Creditors No. 1, and 

Jameson v. Myles’ Exor., 311 


Idem, 232 
11. When the deed specified an appointment by| 
will, with sanctions not legally required ina will, | 
the probate of the instrument, before the year 
1850, does not furnish evidence that it was exe- 
cuted with such additional sanctions. 
Idem, 232 
12. S. H. (and wife), the rightful owner, in fee 
simple, of a tract of land, and the father of M. V.| 
B. H., conveyed to M. V. B. H., by deed dated the 
9th day of December, 1863, said tract of land situ- 
ated in Harrison county, this State. In the early 
part of the deed the consideration of the deed is 
stated to be one dollar. The land is described in 
. . Hurst, conveyed, by deed dated the 9th day of 
the deed by metes and bounds, and as containing a es a en 
: 3 | December, 1863, to G. L. H. said tract of land, sit- 
one hundred and ninety acres, ‘‘to have and to} ‘ ‘ , ane maet 
3 i .. juate in Harrison county, West Virginia. In the 
hold the above described tract of land, with its a : " A Y 
: : . early portion of the deed, the consideration of the 
appurtenances, to the said M. V. B. H. and his ot : 
same is stated to be one dollar. The land is de- 


heirs and assigns forever. And 8S. H.,and wife, . ‘ 
: s i . scribed in the deel by metes and bounds and as 
covenant toand with, the said M. V. B. H., his ght % 
‘ é . containing one hundred and sixty-one and one- 
heirs and assigns, to warrant and defend, gener- : “ 5 ‘ 
half acres ‘‘to have and to hold the above described 
j tract of land with its appurtenances, to the said G. 
L. H., and his heirs, and assigus forever. And 3. 
H., and wife covenant to and with the said G. L. 
H., his heirs and assigns, to warrant and defend, 
generally, the above described tract or parcel of 
land tothe said G. L. H., his heirs, &e.’’ In the 
deed, immediately after the last recited clause, are 
the following clauses, the one immediately follow- 


18. S. H. (and wife), the rightful owner in fee 
simple of a tract of land, and the father of G. L. 


ally, the above described tract, or parcel, of land, 
tothe said M. V. B. H., his heirs, &c.’’ In the 
deed, immediately after the last recited clause, are 
the following clauses, the one immediately fol- 
lowing the other, viz: ‘(Itis fairly understood 
that the above described tract or parcel of land is to 
be the said M. V. B. H’s share of his father 8. H’s 
estate.) Aud it is further understood that I, 8. 
H. hold a life interest in the above described tract}, ’ eee 
, 2 ce ree eee ing the other, viz: ‘ It is fairly understood that 
of land.’”’-—HELD: _ = 
mee - ‘ {the above described tract or parcel of Jand is to ke 
That, in ejectment, the deed should be con-; ae ; hee ES 
t i ia: einen ah ties Stee tent ok the said G. L. H’s, share of his father’s S. H’s es- 
strued So as 0 a Ive a e rue e 0 e} — . 
tate. And itis further understood that I, 8. H., 


grantor and grantee, and that in so doing the! a i fs : 
: : zs : ; = hold a life interest in the above described tract cf 
wholeof the deed, and all its parts, should be con- a i, See 

and.’’—HELpD: 


sidered together. 

Hurst v. M. V. B. Hurst, 279| That, in ejectment, the deed should be so 

13. That, adopting the above rule, the plain le- construed as to arrive at the true intent of the 

gal eifect of the deed, from its face was, and is, tygrantor and grantee, and that in so doing the 

convey to M. V. B. H., an estate in fee simple in whole of the deed and all its parts should be con- 
the land to commence on the death of S. H., and sidered together. 


that S. H. reserved to h'mself an estate for, and Hurst v. G. LL. Hurst, 339 
during, his life in the lands. 19. That, adopting the above rule, the plain le- 
Idem, 289 gal effect of the deed, upon its face, was, and is, to 


14. That it was right and proper, in such case, for convey to G. L. H., an estate in fee simple, in the 
the court below to construe the deed according to land, to commence upon the deathof S. H., and 
its legal effect, from its face, and to instruct the that S. H. reserved to himself an estate for, and 
jury as to what was its effect in law. curing, his life in the lands. 

Idem, 2389 Idem, 339 
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20. That parol evidence as to the acts or decla-|time, there had been doubt on the subject, by 
rations of the parties. at the time of the execution|s «tion four, of chapter ninety-nine of the Re- 
of the deel, or afterwards, are inadmissible and} vised Code, adopted in that year, the validity of 
incompetent in such case, as evidence, to enlarge, the deed, when recorded, was plainly declared. 
restrain, explain or alter the intention of the} Idem. 471. 
grantor and grantee, as expressed in the deed, or| 27. Whenever the holder of land made a deed 
to vary the legal effect thereof as clearly mani-jfor the conveyance of an estate or the crea- 
fested by the deed itself. tion of a servitude or easement upon it, that was 
Idem, 339 valid and effectual, as to the alienor, the deed, 

21. That the deed is not so ambiguous to admit i\when duly admitted to record, became alike valid 
of the introduction of such parol evidence for the) and effectual to pass the estate or create the servi- 
purpose of determining the true intent and mean-|tude, as to any subsequent purchaser of the land, 
ing of the parties by the language employed in| from him, for valuable consideration without no- 
the deed, or toshow that it was the purpose and/tice and as to all other persons. 
intent of the parties at the execution of the deed, | Idem, 474 
that the deed should pass to G. L. H., an estatein| 28. The opinion of the court of appeals of Vir- 
fee simple, to take effect at the execution and de- ginia, expressed in the case of Mundy v. Vawter, 
livery thereof, and not an estate in fee simple to|and other cases considered with it, (3 Gratt. 518— 
take elfect at the death of S. H. ‘see 545,) that a deed executed in 1805, for all the 

Idem, 339) estate, both real and personal of the grantor, be- 

22. A writing between parties, signed and sealed, cause of the want of designation and description 
by which the owner of a lot and the owners of/of the lands intended to be conveyed, was not 
other adjacent lots, agree that the latter, who notice, in point of law, to a subsequent purchaser 
sinks a well on the lot of the former, shall have from the grantor, of the existence of the deed, 
access to it forever, and inay use water from it, but that the proof of notice must be such as to 
at all times—the writing not indicating that the! affect the conscience of the purchaser; though in, 
parties contemplate any further assurance—is ajits application to the peculiar circumstances of 
present grant of the right to use the well. |that case not questioned, is, as a general propesi- 

Warren and Wife v. Syme, 474 tion, disapproved. 

23. Such a deed, though containing no express Idem, 4v4 
declaration that the right granted shall pertain to; 29. A recital in a deed, under the bankrupt act 
the adjacent lots, but providing that neither of Of 1841, that a person was, by the United States 
the grantees shall dispose of the easement, unless! District Court declared a bankrupt, and that the 
at the same time he shall dispose of his lot, by Stator was assignee and ordered to sell the pro- 
implication, annexes the servitude to the respect-| Perty granted, is not evidence of the facts recited, 
ive lots, as an easement appurtenant to each. jagainst a person claiming the property otherwise 

Idem, 474\ than through or under the grantor. 

24. Intrinsic certainty, in a deed reiative to! Idem, 474 
specitie property, is impossible. The description, 30- A recital in a deed of partition that a person 
can be made certain only by proof or recognition | ied, and that the parties to the deed are his heirs, 
of the identity of the subject to which it relates, is not evidence of these facts, against strangers. 
or other objects or things that more or less di-| Idem, 474 
rectly and distinetly indicate and determine it.) °!- Generally, parol evidence, though not ex- 
And, in the application of deeds and other docu-|¢ePted to when it is offered or afterwards, is not 
ments to lands and lots, extensive latitude is al-|Competent to prove the contents or effect of a deed. 
lowed for the discovery and proof, not only of, Idem, 474 
visible monuments or objects mentioned, but of 82. See Defective Certificates of Acknowledg- 
mathcmatical lines of other lands and lots, and/™ents of Deeds and the Curing of Same Nos. 1 
various classes of facts, to which the description|/#°4 2, and 
or suggestions in the document may apply. | Leftwich vy. Neal, 569 

Idem, 474 

25. The certainty of a deed is determined by 
the principles of the common law. The recorda- 
tion is regulated by the statute alone. 1. Where less than the whole tract of land was 

Idem, 474 sold by the sheriff for delinquent taxes, in the 

26. Under the law before the year 1819, when a’ year 1860, and a deed was made by the Recorder 
deed was recorded it was as valid and effectual, | of the county in which such sale was had, under 
as to all persons, as if there had been no legisla-|the said act of 1863, and proceedings had accord- 
tion requiring recordation. But if before that|ing to its provisions, after the passage of the 


DEEDS FOR LANDS PURCHASED AT DE- 
LINQUENT TAX SALES. 
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act of 1866, and no survey and plat of survey was] DEFECTIVE CERTIFICATES OF ACKNOWL- 
made and returned, as required by said act of 1863,, EDGEMENTS OF DEEDS, AND THE CUR- 
prior to the execution of such deed, and reference} ING OF THE SAME. 

to such survey and plat is not made in the deed 
as having been made and returned—such deed, for 
this cause, does not pass the title of the former 
owner, and is void. 


INDEX. 


1. The certificate of a Recorder that a married 
woman, having been examined separate Sand 
apart from her husband, and having a writing 
fully explained to her, declared the same to be 
her act, and that she did not wish to retract it, is 
fatally defective—the words, “that she had will- 
ingly executed the same,”’ or words of equivalent 
import, having been omitted. 

Leftwich v. Neal, 569 


Forqueran v. Donnally, 114 
2. While the deed aforesaid was, and is, not valid 
to pass title, still the equitable title or interest in 
the land, subject tothe right of redemption, did 
not become extinguished by the deed being in- 
valid, but was in existence at the adoption of the 
Code of 1868; and when it took effect it was com-} 
petent for the Legislature to pass laws by which| Ides ois 
the purchaser could obtain a sufficient deed for!| aia bits 
the land purchased by him at the said tax sale. | 
And the 24th section of chapter 31 of the Code of| 
1868 does provide such remedy; but the deed| See Purchasers at Delinquent 'Tax Saies Nos. J, 
under that section must have been made within|2 and 3; and also Repeal of Statutes Nes. 1, 2, 3 
two years from the passage of said Code, where|#ad 4, and 
the sale occurred more than tive years before the| Horqueran Vv. Donnally, 114 
passage of the Code; and the owners, their heirs 
and assigns, had the right to redeem at any time! 





2. The defective acknowledgment of such deed 
cannot be aided or cured by parol testimony. 


DELINQUENT TAX SALES. 


DEMURRER IN PROCEEDINGS AT LAW, 


before such deed was made. If the purchaser, or, 1. See Pleading—-At Law No. 1, and 

his heirs or assigns, cannot show that he or they Carskadon v. Williams, 1 
properly procured a proper and sufficient deed for 2. See Pleading—At Law No. 5, and 
the land purchased at said tax sale, within two} Polsley & Sony. Anderson, 202 
years from the 29th day of December, 1868, the} 


date of the passage of said Code, then it must be) DEMURRER IN PROCEEDINGS IN CHAN- 


considered and held, that the equitable right or CERY. 
interest of the purchaser, acquired by his said| 
purchase, has been extinguished. | 1, See Appellate Court No. 5, and 
Idem, 114 Hinchman, Admr. v. Badiard, Admr. 152 


The 40th section of the Sist chapter of the! 2. Thougha bill be multifarious, and but vague- 
Code does not cure or validate the deficiency or|ly state the matter on which relief is sought, con- 
defect in the said deed, made by the Recorder—the sent by the parties to an interlocutory decree that 
decree in the suit being made on the 28th day of the cause be referred to a commissioner, to audit, 
April, 1869, only afew days after the Code took state and settle an account of the amount due 
effect, and, perhaps. would not cure or validate the each of the plaintiffs, is a waiver of any objection 
defect under any other circumstances. to such irregularity ; and a demurrer therexfter, 

Idem, 144 for such cause, is properly disallowed. 
Rittenhouse v. Harman, 380 
DEEDS MADE DURING THE WAR. 
DESCRIPTION IN DEEDS—HOW MADE CER- 
See Deeds No. 1 and 2, and TAIN. 
Henderson & Co, v. Alderson, 217 
| See Deeds No. 24, and 
DEEDS OF BARGAIN AND SALE MAY BE Warren and Wife v. Syme, 474 
EMPLOYED FOR WHAT PURPOSE 
DIGNITY OF DEBTS. 
See Deeds Nos. 7 and 8, and 
Ochettree v. McClung, 232| See Priority of Creditors No. 1, and 
Jameson vy. Myles’ Exor., 311 
DEFECTS IN DEEDS—CURING OR VALIDAT-| 
ING OF. |DISMISSAL OF APPEAL AS IMPROVI- 


a DENTLY ALLOWED—WHEN. 
See Deeds for Lands Purchased at Delinquent} 


Tax Sales No. 3, and See Practice in Appellate Court Ne. 8, and 
Forqueran v. Donnally, 114 Dickinson, Exor., v. Lewis, 673 


95 
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DISMISSAL OF BILL IN CHANCERY—WHAT| EASEMENTS, 


IFFICENT G IND FOR. i 
Sees SHOURD 7ee } See Condemnaticn of Lands No. 1, and 


See Injunctions No. 7, and Railroad Company v. Halstead 301 
McClung v. Livesay, 329 1. A provision in a deed, creating a servitude 
upon ar estate and annexing it to another estate, 
jas an easement appurtenant to the latter, declar- 
ling that the grantee shall not dispose of the ease- 
See Practice in Chancery No. 21, and ment separately from the property to which it 
Warren and Wife v. Syme, 474 is annexed, is not a restraint upon alienation that 

is objectionable. 
Warren and Wife v. Syme, 474 
1, See Injunctions No. 4, and 2. A conveyance of properiy to which ar ease- 
Ludington v. Handley, 269 


DISMISSAL OF BILL DISSOLVES AN IN- 
JUNCTION. 


DISSOLUTION OF INJUNCTION, 


ment is 9ppurtenant, and without which the ease- 
2. See Practice in Chancery No. 21, and ‘iment cannot be granted, made by an zssignee in 

Warren and Wife v. Syme, 474, bankruptcy, implies the transfer of the easement 
with the property—Notwithstanding it does not 
appear that the use of the easement was necessary 
to the enjoyment of the property, or that at the 


DISSOLUTION OF PARTNERSHIP—POWERS 
OF PARTNERS AFTER. 


See Partners and Partnership No.1, and time of the conveyance the easement was, in fact, 
Ruffner, Donnally & Co. v. Hewitt, Ker- used with the property. 
cheval & Co., 585 Idem, 44 


3 When, by direct pr of of a grant, or other 
DISTRICT COURT OF THE UNITED STATES cuticient evidence, an easement has been coa-lus- 
FOR THE DISTRICT OF WEST VIRGINIA. ively cstablished, there may he proof of an act or 
declaration of the owner, indicative of renuncia- 
tion or abandonment, followed by non-use for a 
period long enough to bar an action of ejectment 
to recover the possession of the land; which when 
ithe defendant is not under disability, is ten years; 
and when he or sheis under disabilty, is twenty 
years: Or proof of aclaim by the owner of the 
corporeal estate, or another in his stead, known to 
the owner of the easement, or evinced by acts, 
that, in the exercise of ordinary vigilance he w uld 
DISTURBANCE OF POSSESSION. | have learned, followed by non-use by the owner 


n ; + te tieted tad for such period: Oran act or declaration by the 
. ally verson can not be disturbed in th = 4 
Generally, a per © owner of the easement, clearly demonstrative of 


yssessi joyment of property held re- : 
— oe eqpyment ! pe ty es ere Te-\ sctual abandonment of the easement, that, in 
sponsible foran act done relating to it, by any: 


itled , , it fact, promotes some action on the part of another, 
-Ts , 2 property, or § posses- ° * 
— an CoS VOCs PeEpeNny, oF ee peas by which, if the easemeat were not held to be de- 
sion or enjoyment. | 


& So : _,|termined, the latter would be seriously injured = 
Warren and Wife v. Syme, « | And such proof may conclude the extinguishment 
DOCKETING JUDGMENT—WHAT Evi- |°f the easement. But nothing less than one or 

DENCE OF, AND WHEN. the other of these combination of facts, will have 
such effect. The limited right of a husband in the 

See Proceedings to Enforce the Lien of a)jnheritance of his wife, may, by such acts and 
Judgment and the Proof of such Judgment, No.| declarations, be affected for the time of its dura- 
5, and |tion, as the right cf any other person. 

Dickinson v. Railroad Co., 390 Idem, 474 
DOCKETING A SUMMONS IN UNLAWFUL| * 5¢¢ Deeds Nos. 22 and 23, and 
DETAINER—AS TO. 


1. See Proceedings to Enforce the Lien of a 
Judgment and the Proof of such Judgment Nes. 
6 and 7, and 

Dickinson v. Railroad Co., 390 

2. See Affidavits No. 3, and 

Parker v. Clark, 467 

3. See Oath—Who may Administer Same, No. 

1, and 
Idem, 467 


Idem, 474 
EJECTMENT—ACTION OF. 





See Practice at Common Law Nos. 1, 2 and 3,) 


and | 1. See Pleading—At Law Nos. 6 and 7, and 
Gas Company v. Wheeling, 22) Ocheltree v. McClung, 232 
| : * 
2. See Deeds No. 12, and 
‘a ’ 
DOWER. Hurst v. M. V. B. Hurst, — 289 
See Married Women No. 1, and 3. See Deeds No. 18, and 


to 
-_ 
1 


Henderson & Co. v. Alderson, Hurst v. G. L. Hurst, 339 





a 


-- 
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EMINENT DOMAIN. iman the amount of money they have paid Jchn 

. : s Echols fi s bought of D. B. Layne, with in- 

1. See Condemnation of Lands Nos. 1 and 3, : uwehied _— ee = : ee - 3 
po terest from the time of said payment until all is 
: refunded by said Holloway; and said Holloway 
Railroad Company vy. Ifalstead, 301 phe Ma my Co Sail 1 ‘ y 

aii is toreturn them, the said Hinchman and John- 


; ; F son’s bonds given to said Layne for the purchase 
Railroad Co. v. Tyree, 693 ic ca - eek ten th “ aid Holl I e “a 

. n * ° * —— money or sak and; ne 1@ saic olloway 1s to 
2. See Taking Land for Purposes of Public Utii- 7 J , bik 


ity, by Corporations, and pay said Johnson and Hinchman’s lawyer's fee, 
y, by ations, @ 


if : s amounting to $200, and is to dismiss the said suit 
Salt Company v. Brown, 19 apa : 
upon the terms to-wit: That each party is to pay 
EQUITABLE JURISDICTION, his own costs in said suit. The said Johnson and 
' . — Hinchman are ay tothe said Holloway rent 
See Constitutional Law, No. 10, and nee - oe : J 


for the said land during the time they occupied 
it, and the said Johnson and Hinchman are to 
ESTATES—-LIFE—-RESERVATION OF—BY/have possession of the said land until Christmas, 


List v. Wheeling, 501 


DEED. land have the privilege of moving their grain, &c., 

1. Sse Deeds Nos. 12, 13, 14, 15 and 16, and and are to pay said Holloway for the corn and 
Sig. a 0 i Maa 289 oats they sow and raise this seas m, the usual 

2, See Deeds Nes. 18, 19, 20 and 21, and : grain rent; and the said Holloway is to pay the 


3 said Johnson and Hinchman for the improvements 

Hurst vy, G. L. Hurst, 039 : F 
|they have made upon said land, and if they can 
ESTATE OF LUNATICS. not agree as to the value of said improvements, 
they are to choose disinterested persons to value 
ithe same. The said Holloway is to take for the 
rent of the islands rented by the said Hinchman 


1. L., by contract in writing, under seal exe- 
cuted by him and J. and H., sells to J. and H. 


several tracts of land fora stipulated price > . 
" a S NESS yale len and Johnson the usual grain rent or the rent that 


yiuid by J. and H. to L. at stated times; - : ma 
eagles: : ‘ ee ae ant us |Johnscn and Hinchman are to get for same Wit- 
der and by virtue of the contract of sale. J. and 


| ¢ . . 
5 4 | ness the following signatures and seals: 
H. are put in actual possesion of the lands by L., 


6 ‘ (Signed,) 
and J. and H. in pursuance of such contract, pay | Lewis P. Hottoway, Com., (Seal.) 
alarge amount of the purchase inoney, but not! THOMAS JOHNSON, (Seal.) 
all of Hi. and it is applied in discharge of purchase} WILLIAM HINCHMAN, JT, (Seal.) 


money liens existing against part of the land. | . 
Afterwards, and while J. and II. are in possession | L. P. H. died sfter the date of this agreement 
of the land under such contract, and before all the| without over having Cone amy yrs pean air 
purchase money is paid by J. and H., L. P. H. js| Summating the same. L. also died insane. J. 
appointed committee of L., who is then insane, by |2"4 H. continued in the possession of the lands as 
the cosunty court. After his appointwent as com-|efore. J. onl H. corer sow 5. P. B.aee Oe 
mittee, L. P. H. filed a bill in the cireuit court of| date of said agreement. After the death of L. P. 
the county where the land was situated against! '". and L., and in October, 1866, J. and H., still 
J. and H. and others, to rescind and annul said|i® the pcssession of said lands and without having 
contract of sale, upon the ground that L., at the|#¢tually performed any part of said agreement, 
time of its exccution, was insane. Afterwards,| filed their bill in the circuit court of the county 
and while the suit was pending, L. P. H, commit-|° Monroe, in this State, where the lands are situ- 
tee, and J. and H. executed a paper writing in|*ted, against the personal representative and legal 
these words, to-wit: “This article of agreement, ! Heirs of L., ke., for the specific execuren of said 
made and entered into, this 29th day of March, |#éreement of compromise; and the bill does not 
1861, between Lewis P. Holloway, committee of|*lege that L. was insane at the date of the con- 
D. B. Layne, of the one part, and William Hinch- t¢t by him with plaintiffs.—HELp: 

man, Jr., and Thomas Johnson, of the other part,, That, as the said agreement of compromise, if it 
witnesseth: That the said Lewis P. Holloway were complete and final and carried into effect, 
pledges himself to come to the house of the said) would change the nature and condition of the 
Thomas Johnson on the 18th day of April, 1861, estateof L., (the insane person), L. I. P., as com- 
for the purpose of consummating a compromise in| mittee, had no authority to make the same, so as 
a suitin chancery, instituted in the circuit court to bind the personal representative and legal heirs 
of Monroe county, in which said Holloway is of L. without the approbation or direction of the 
plaintiff and the said Hinchman and Johnson are court by which he was appointed committee, or 
defendants, upon the following terms here agreed|of some other court having jurisdiction of the 
upon, to-wit: That the said Lewis P. Holloway |subject. 

binds himself to pay to said Johnson and Hinch- Hinchman, Admr. vy. Ballard, Admr., 152 
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2. That asthe said agreement of compromise 
was made by the committee without the approval 
or direction of the court by which he was ap- 
pointed, or of any court having jurisdiction of the} 
subject, a court of equity will not decree a| 
specific execution thereof, as against the personal 
representatives and legal heirs of L., unless it ap- 
pears to the satisfaction of the court that the agree- 
ment was beneficial and advaniageous to L., or 
his estate. 

Idem, 152 

3. Although a committee of an insane person 
may sue to set aside a deed or contrect of the in- 
sane person, touching his estate, made prior to 
the time he was appvintel committee, upon the 
ground that such insane person was insane at the 
time of making such deed or contract of sale: 
Still if the committee does not bring such snit 
and, while the suit is pending, he makes an 
agreement of compromise with the defendant, 
which, if carried into effect, will change the na- 
ture and condition of the estates of the insane per- 
son, without the direction or approval of the 
court having jurisdiction of the subject, a court of 
equity will not, in another suit, decree specific 
performance of such agreement of compromise 
against the personal representatives and legal 
heirs of the insane person, unless it appears that 
the insane person was insane at the time of the 
making of the deed or contract, and that the 
agreement of compromise was beneficial and not 
injurious to the insane person or his estate. 

Idem, 152 

4. Generally, the conduct and acts ofa commit- 
tee of an insane person, in relation to the estate of 
such insane person, are subject to the direction 
approval or disapproval of the court having juris- 
diction of the subject. 

Idem, 152 

5. That the fact that the committee of an insane 
person is authorized by law tosue and be sued, 
touching the estate of such insane person, does 
not, in and of itself, authorize the committee to 
compromise a suit brought by him, so as to change 
the nature and condition of the estate of the in- 
sane person. 

Idem, 152 

6. It appearing in this case that L. at the time 
he made the contract of sale of the land was suffi- 
ciently sane to make the contract, and that the 
contract was beneficial to his interest, and it 
not appearing that the contract of sale is invalid, 
for any cause, orthat the agreement of compru- 
mise was beneficial to theinterest of L., (the in- 
sane person) for these reasons alone, a court of 
equity ought to refuse to decree specific execution 
of the agreement of compromise, (if it were com- 
plete and final on its face) against the personal 
representative and legal heirs of L. 
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7. The said agreement of compromise, if it were 
not otherwise objectionable, is not sucha final, 
complete contract, asa court of equity will enforce 
by decree of specific performance. 


Idem, 152 
ESTATES TO COMMENCE JIN FUTURO. 
1. See Deeds Nos. 13,15 and 16, and 
Hurst v. M. V. B. Hurst, 289 
2. See Deeds Nos. 19, 20 and 21, anl 
Hurst v. G. L. Hurst, 339 


EXECUTORS AND ADMINISTRATORS.. 


1. See Confederate Money No. 1, and 


Jameson v. Myies’ Exor, 311 
2. See Priority of Creditors No. 1, and 
Idem, 311 


3. See Administrators, Appointment of in Place 
of those Appointed under Confederate Authority, 
their Powers, &c., No. 1, and 


Clay v. Robinson, Admr., 348 
EXPERTS. 
See Evidence No. 11, and 
Clay v. Robinson, Admr., 348 


EVIDENCE. 


1. In an action for false imprisonment, evidence 
as to the kind, quality and quantity ef food, is 
not admissible, unless the fact is specifically al- 
leged in the declaration. 


Carskadon v. Willians, 1 


2. Declarations of one or more conspirators, can- 
not be proven to affect his or their, fellow, until 
the fact of conspiracy between the parties has been 
first shown. 

1 


3. When the declarations of co-conspirators 
have been proven, by a witness not connected with 
the conspiracy, he may be cross-examined by de- 
fendant as to defendant’s statements during the 
transaction, as part of res geste. 


Idem, 


Idem, 1 


4. A copy of an order of the county court of Al- 
leghany county, Commonwealth of Virginia, at- 
tested by the clerk of such court, may be received 
and read as evidence in lieu of the original, by 
the courts of this State, under the provisions of the 
act of the Legislature of 1866, upon that subject, 
which is incorporated into thé Code of this State, 
of 1868, in sections five, six and seven of chapter 
one hundred aud thirty. 

Hinchman, Admr. v. Ballard, Admr., 152 

5. A copy of such order, so attested, is proper 
evidence of the appointment, by the county court 
of said Alleghany eounty, of a committee of an 
insane person. 

2 





Idem, 152 


Idew, 15 
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6. See Deeds No. 11, and 
Ocheltree v. McClung, 
See Deeds Nos. 15 and 16, and 
Hurst v. M. V. B. Hurst, 


232 


7. 


action are both parties to a suit brought to recover 
the money due upon such chose in action, and the 
debtor is not living, the assignor is incompe- 
tent to testify asa witness is such suit in favor of 
his assignee. 
: White v. Heavner, Sheriff, &e. 024 
9. And in such case a release made by the as- 
signee to the assignor, from all and every liability 
to recourse or otherwise, as assignor of the chose 
in action, does not make the assignor a competent 
witess to testify in favor of his assignee. 
Idem, 324 


10. See Deeds Nos. 20 and 21, and 


Hurst v. G. L. Hurst, 


action of debt against R., 


309 


11. C., brought an ad- 


ministrator of A., to recover the amount of a bond} 


made by A., and another, to C., in the lifetime of 
A. One of the pleas in the cause was payment, 
on which issue was joined. At the trial, C., to 
maintain the issue on his part, gave in evidence to 


the jury the said bond dated 9th of August, 1859. | 


R., then, to maintain the issue on his part, read in 
evidence a paper purporting to be a receipt from 
C., plaintiff, to A., deceased, in full of all demands, 


| were 


289) 
8. When an assignor and assignee of a chose in} 


757 


not of ancient, but of comparatively recent 
date, and witnesses were examined who were ac- 
quainted with plaintiff’s hand writing. 
Clay v. Robinson, Admr., 348 

12. The plaintiff having examined witnesses to 
impeach the character of ——— Miller, for truth 
and veracity, the defendant, to sustain the charac- 
ter of his witness, Miller, introduced before the 
jury a witness, and asked himif he knew the 
character of said Miller, for truth and veracity, 
among his neighbors, and he replied, ‘I cannot 
say 1 do.’”? Witness then said he resided four or 
five miles from said Miller, and had known him 
|for four or five years, and that he had never heard 
a word against him asa man of truth and veraci- 
ty. And, thereupon, the defendant asked the wit- 
ness ‘‘whether he would, or would not, believe 
‘said Miller upon oath.”,-—HELD : 

That the court properly refused to permit the 
witners to answer the question. 
| Idem, 748 
13. See Proceedings to Enforce the Lien of a 
'Judgment and the Proof of such Judgment Nos. 
1, 2, 3, 4, 5 and 6, and 


Dickinson v. Railroad Co., 390 
14. See Deeds Nos. 29, 30 and 31, and 
Warren and Wife v. Syme, 474 


15. Telegraphic dispatches are not privileged 
jcommunications, but may be called for and given 














dated October 15th, 1860; C., denying the genu-|in evidence, whenever, in the opinion of court, 
ineness of said receipt, and of the signature there-|they are regarded as proper or competeut testi- 
to, was then permitted, by the court, without ob-,; mony. 
jection, to prove to the jury, by evidence, that the 
pody of said bond was in the hand writing of C.—! 
Herp: ing to have been written and sent by A B, as 
That, after the court had so allowed the proof, cashier, to C. D, cannot be read in evidence with- 
that the body of said bond was in the hand writ-/out first proving that it is a genuine paper, that 
ing of the plaintift 10 go to the jury, without ob-|is, that it was written and sent by the party 
jection as aforesaid, it was error in the court to| Whose name it bears. 


National Bank vy. National Bank, 544 
16. A dispatch or copy of a dispatch, purport- 





s 


permit a witness, who wa 
to give as evidence his opinion, (founded solely 
upon the comparison of the hand writing of the 
body of said bond, and the signature to said re- 


ceipt,) that the body of the bond and the sig-! 


nature to the receipt was not written by the 
same person, as the fact that the body of the bond 
was inthe hand writing of C., plaintiff, does not 
appear to have been admitted by the defendant, or 
that the defendant was in any way estopped from 
denying the fact; and it not appearing that the 
said bond, or receipt belonged to the witness, who 
was himself previously acquainted with the par- 
ty’s hand writing, and exhibited them, or either 
of them, in confirmation or explanation, of his 
testimony. (Perhaps other cases may arise where 
such evidence would be admissible, and cases also 
which should be held to be exceptions to the rule 
which is not now determiued.) Here the writings 


an expert, and who! 
was not acquainted with the hand writing of C.,| 


Idem, 44 
17. See Defective Certificates of Acknowledg- 
{ments of Deeds and the Curing of the Same No. 2, 
land 

Leftwich vy. Neal 569 

18. See Accounts of Sales, and 
Rugfaer, Donnally & Co. v. Hewitt, Ker- 
cheval & Co., 585 
19. On tite trial of an issue under the plea of non 
assumpsit, C., the plaintiff introduces evidence 
tending to prove that a contract was madeby the 
defendant L. to pay him $1,000 per annum for wages 
and that said contract was agreed to be kept secret 
that others intheemployment of the defendant 
might not be incited to demand an advance in 
their wages; that plaintiff continued under said 
contract for about three years, and had reeeived 
|$2,340 ; that defendant introduced evidence tend- 
ing to prove that no such contract was made, but 
| plaintiff was to receive $15 per week during said 
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three years, and that that amount per week was| 2. Although, in such case, the order of the at- 
paid him during that tim3; and that a few days|tachment does not recite that an affidavit has 
before said three years expired, plaintiff made a been filed or refer to any affidavit on its face, still, 
claim of $1,000 per year as being their contract, if it sufficiently appears by therecord that a suffi- 
but which was denied by the defendant and noth- cient affidavit was filed by the plaintiff, with the 
ing further was said at that time; that it was further|clerk, when the order of attachment was issued, 
proved that no other claim was made by plaintiff the order of attachment being otherwise sufficient, 
until about six months afterwards, when suit/is good. 


was brought, and, thereupon, the defendant of-| Idem, 701 
fered to give evidence to the jury as follows, to-| FORFEITURES IN CONTRACTS. 
wit: “that the plaintiff was, during said three 
years, and ever sinco has been, in very poor and | See Contracts Nos. 1 and 2, and 
very needy circumstances, pecuniarily.”—HELD: Strauss v. Railroad Co., 368 
That the evidence is inadmissible. . ‘FRAUD AND FRAUDULENT MISREPRE- 
Campbell v. Lynn & Co., 665 SENTATIONS 
20. See Billof Discovery, and | isle Pa. 
Jones v. Cunningham, 707; 1. Whena party, intentionally or by design, 


|misrepresents a material fact, or produces a false 
impression, in order to mislead another, or to en- 
1. The court may judicially recognize or inform )trap or cheat him, or to obtainan undue advan- 
itself as tothe charter of the Farmers’ Bank of| tage of him, in such case, there isa positive fraud. 
Virginia, or other like bank, and as to its organ-/And the misrepresentation may be as well by 
ization and acceptance of a provision for the ex- deeds or acts, as by words; by artifices to mislead 

tension of its existence. ‘as well as by positive assertions. 
Farmers’ Bank y. Widtis, Dickinson v. Railroad Co 


FARMERS’ BANK OF VIRGINIA. 


31) 390 
2. The Bank had the right to assign its assets, 2. Ifa party, for a fraudulent purpose, states a 
for the benefit of its creditors, independently of fact which is untrue, and without knowing it to 
the act of the General Assembly of Virginia, be true, and he does not, at the time, believe it to 
passed in 1866, on that subject. be true, this is both a legal and a moral fraud. 
Idem, 31) And where the representation, expressly or im- 

3. The deed made in 1867, by the Bank, when 'pliedly, forms a part of the contract between par- 
hopelessly insolvent, for the transfer of its assets| tie it is not essential, in order to invalidate the 
to trustees for the payment of specific liens, and| con tract, that there should have been a moral 


then, as far as adequate, for the payment of all its) fraud. 


other debts, was valid and effectual, for that. Idem, 390 
purpose, 3. If, upon asale, the vendor makes material 
Idem, 31\representations of matters of fact, as of his own 


4. For a historical statement of the various acts knowledge, and they are in fact untrue, and the 
of the General Assembly of Virginia, relating to| vendee is deceived thereby, the sale will be voida- 
the Farmers’ Bank of Virginia, see opinion of) ble, although the vendor did not know whether 
Hotiman, Judge, in |they were true or not. 





Farmers’ Bank v. Witdtis, 31, Idem, 3990 
FINALLY DECIDED. GARNISHMENT. 
| 
See Res Adjudicata, and | See Contracts Nos. 1 and 2, and 
Camden v. Werninger, 523 | Strauss v. Railroad Co., — 368 
FOREIGN ATTACHMENTS IN KRQUITY. | HANDWRITING. 
| 
1. Ina proceeding in equity, in the nature of a| See Evidence No. 11, and 
foreign attachment, against a non-resident of the Clay v. Robinson, Admr., 338 
State, to subject his property, in the State, to the IMPEACHING WITNESSES. 
payment of a debt, under the eleventh section of 
chapter one hundred and fifty-one of the Code of| See Evidence No. 12, and 
Virginia of 1860, it is not material that the order Clay v. Robinson, Admr, 348 
of attachment, endorsed on the summons, by the x ro 
NJUNCT Ss. 
clerk, should specify the property of the debtor iia 
mentioned in the affidavit in which the order of} 1. An injunction is not granted to restrain a 
attachment was issned. mee trespass to real property, when the bill does 
King v. Board,  701\not, on its face, clearly aver a good title in the 
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plaintiff; nor, even then, asa general rule, (though|where the bill alleges that said taxes have been 

perhaps not universal) where the injury complain-|fully paid and discharged. 

ed of is not destructive of the substance of the in-| Lewis v. Spencer, 689 

heritance of that which gives it its chief value, or| 11- Upon proof that the taxes have been paid 

is not irreparable, but is susceptible of complete Of and discharged, the injunction will be per- 

pecuniary compensation and for which the party |Petuated. 

may obtain adequate satisfaction, in the ordinary | om, oe 

course of law. INJUNCTIONS TO JUDGMENTS AT LAW. 

Me Millan v. Ferredi, 223 

2, A. files his bill praying for an injunction to 

restrain the sale, by a trustee, of a tract of land 


See Injunctions No. 2 and 4, and 
Ludington v. Handley, 269% 


conveyed to secure the purchase money, alleging) INSTRUCTIONS TO JURY. 

“that since the purchase was made, the plaintiff) 1, See Appellate Court No. 8, and 

had caused a survey of the land to be made, and Ocheltree ¥. McClung, 232 
instead of there being fifteen hundred acres as; 2, See Appellate Court No. 11, and 

represented, there were only nine hundred acres,” Clay vy. Robinson, Admr. 318 
and this being the only allegation in the bill, ou 3. Instructions to the jury should be pertinent 
the ground on which relief is asked.—HELD: to the issue, and not addressed to a different in- 


That the bill does not present sufficient equity, quiry than that contained therein; and should 
on its face, to justify the interference of a court of not be couched in ambiguous language, or be of 


equity. doubtful meaning, and if otherwise, they should 
Reed v. Patterson, 263 be refused. 
3. L. &. M. filea billin chancery, praying for Henry v. Davis, 715 
an injunction and general relief against a judg- INTENT IN DEEDs. 


ment for the payment of money, on the ground of 
newly, or after discovered testimony, that the See Deeds No. 9, and ; , 
debt was paid off and discharged.—HELD : ROE Yee = 
That the plaintiffs must show that they have INTRINSIC CERTAINTY IN DEEDS IMPOs- 
used due diligence, or been guilty of no laches. SIBLE. 
Ludington v. Handley, 269 
4. That, if the evidence is manifestly insuffi- 
cient to sustain the defence set up, that the in- 
junction was properly dissolved and the bill dis- IN WHAT CASES SETTLED ACCOUNTS WILL 


See Deeds No. 24, and 
Warren and Wife v. Syme, 474 


ital. BE OPENED IN EQUITY. 
Idem, 269 See Settled Accounts No. 2, and 
5. Ina bill, filed to restrain the collection of Ruffner, Donnally & Co. vy. Hewitt, Ker- 
taxes fo: school purposes, ina certain township cheval & Co., 58> 
the plaintiff must aver that he sues, not only on 
his own behalf, but, also, on behalf of all others, ISSUE OUT OF CHANCERY. 


similarly situated. Such averment is essential to) For principles that have been heretofore de- 
a complete determination of all the rights affected cided by the court of appeals of Virginia regard- 
by the suit. ing issues out of chancery and a discussion of 
MeClung v. Livesay, 329 same, see opinion of Paull, Judge, in 

6. The general allegation of irreparable injury Henry V. Davis, — 715 
is not sufficient, without some equitable circum- 
stances be shown,—as insolvency, impediment to 
judgment at law, or to adequate Jegal relicf, or a 
threatened destruction of the property, or the 
like. 


JUDGMENTS, PROOF OF, IN SUITS IN 
EQUITY TO ENFORCE JUDGMENT LIEN 
—WHAT, WHERE EXISTENCE OF SAME 
DENIED: 

Idem, 329) 1. Sce Proceedings to Enforce the Lien of a 


7. The want of such allegation is sufficient |Judginent, and the Proof of such Judgment Nos. 


ground for dismissing the bill. i} 2, 3, 4, 5, 6, 7 and 8, and 
Idem, 329) Dickinson v. Railroad Co., 390 
8. See Practice in Chancery No. 21, _ TTI? WY ;ITRTS a VAT 
Gee Funetine Se Commons Fa. St. ene JUDGMENTSOF WHAT COURTS A LIEN ON 
Warren and Wife v. Syme, 474 


REAL ESTATE UNDER SECTION 5 OF 
CHAPTER 130 OF THE CODE OF WEST 
VIRGINIA. 


9. See Constitutional Law Nos. 10 and 12, and 
List v. Wheeling, 501 
10. A court of equity has jurisdiction to enjoin, 
a sheriff from making sale of personal property, Se2 Statutes No. 15, and 
for the payment of taxes, on which he has levied, Dickinson v. Railroad Co., 390 























760 INDEX. 


JUDICIAL RECOGNIZATION OR INFORM-|final decision, althcugh plaintiffs were willing 

ATION. and ready so todo. The declaration also contains 
the common counts for work and labor, and uvon 
an account stated.—HELD : 

That P. & Son are not necessarily entitled, upon 
|issue joined on a plea of non-assumipsit, in addi- 
eT Misrepresentations|!°" to the $100 certain, named in the contract, to 

. recover the whole amount of the contingent fee 
No. 2, and 3 F r eg | therein specified ; but for breach of said contract, 
Dickinson v. Railroad Co., 395 | 2 
|by defendant, may recover such damages, by way 
LEGISLATURE—POWER OF. jot compensation for their time, labor and atten- 
|tion, as these are reasonably worth; as well, also, 
for any loss or injury they may have sustained; 
provided, the whole recovery shall not exceed the 
entire amount stipulated in the contract. 
Polsley & Son v. Anderson, 202 


See Farmers’ Bank of Virginia No. 1, and 
Farmers’ Bank v. Willis, 31 


LEGAL AND MORAL FRAUD—WHAT. 


Has Legislature power to restrain or restrict 
original jurisdiction of Court of Appeals of this 
State? Query by Haymond, President. 

Forqueran v Donnailly, 101, 


LIENS ON REAL ESTATE—WHAT JUDG- s aca I< 
MENTS A. NATIONAL BANKS, 

1. The act of Congress, passed on the 3d day of 
March, 1869, making it unlawful for a national 
bank to certify checks, unless the drawer has, at 
LIMITATIONS IN EQUITY. the time, an amount of funds on deposit in said 
bank equal to the amount specified in the che -k, 
does not invalidate an oral acceptance of a check, 
or an oral promise to pay a check, there being et 
MARRIED WOMEN. the time sufficient funds of the drawer in poss: s- 
sion to meet it. 

Natianal Bank v. National Bank: 5At 


See Statutes No. 15, and 
Dickinson vy. Railroad Compnny, 390 


See Statute of Limitations No. 1, and 
Pitzer, Admr. v. Burns, 6: 


1. A deed made, acknowledged and recorded 
during the War, forthat reason, is not null and 
void. If the consideration of the same was Con-| 2+ The said act of Congress does not invalidate a 
federate money and if it was within the scope of conditional acceptance of a check by a national 
legitimate contract, and not in aid of the rebellion, bank having no funds of the drawer in its hands 
and regularly acknowledged before and recorded |*t the time, but that it will pay the same when- 
by a proper officer of the State Government, then/¢Ver @ draft, left with it for collection by the 
under the power of the Confederate States Goy-| drawer, and sufficient in amount for the purpose, 


ernment, the deed is good. ‘shall have been paid. 
Henderson & Co. v. Alderson, — 217 Idem, SAA 
2. A married woinan having united with her-, NEWLY DISCOVERED TESTIMONY. 
husband, as grantor, in sucha deed, is not enti- 
tled to dower in the land so conveyed. 1. When new trial will be granted on the 
Idem, 217 ground of newly discovered testimony. 
3. See Deed No. 8, and See New Trials No. 2, and 
Ocheltree v. McClung, 232 Roderick v. Railroad Company, BY 
4. See Defective Certificates of Acknowledg- 2. See Injunctions Nos 3 and 4, and 
ments of Deeds and the Curing of the Same Nos.| Ludington v. Handley, 259 
1 and 2, and NEW TRIALS. 


Leftwich v. Neal, 569 

: | 1. A new trial will not be granted after verdict 
MEASURE OF RECOVERY. | because the amount of damages assessed by the 
1. P. & Son, attorneys, contract, in writing, verdict, exceeds the amount claimed in the writ, 

with L. as follows: It is agreed that P. & Son are| but not the amount laid in the declaration. 
to receive one hundred dollars certain, and if the! Roderick v. Railroad Co., o4 
suit (referred to and mentioned in the agreement)! 2. A new trial will be granted on the affidavit of 
is decided in favor of L. then P. & Son are to re-'a party, or of some other person, on the ground of 
ceive two hundred dollars, making three hundred|newly discovered testimony, where the affiant 
in all.” jamowe that he has conversed with the witnesses, 
P. & Son bring an action of assumpsit, setting /and details the testimony which they will give, 
forth the agreement and alleging that L. dismissed and the court sees that it is not cumulative, and 
said suit without their consent and thereby hin-|if there be a jury, would produce a different ver- 
dered P. & Son from prosecuting said suit toa'dict; and where such testimon y was unknown 





ia 





ome 
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to the plaintiff and he had used due and proper| 
diligence to procure it 
Idem, 54 
3. A new trial will not be granted where a 
case has been fairly submitted to the jury and 
a verdict fairly rendered, unless manifest wrong 
and injustice have been done, or unless the ver-| 
dict is plainly not warranted by the facts proved. | 
Campbell v. Lynn & Co., 665} 
4. See Practice in Appellate Court No. 10, | 
and 
Heary v. Davis, 715 


NOTICE BY ARSITRATORS OF THE TIME 


AND PLACE OF THEIR PROCEEDING—| 


WHEN NECESSARY. 


Se> Arbitration and Award No. 2, and 
Dickinson ¥. Railroad Co., 390 
NCTICE TO SUPSEQUENT PURCHASERS 
AS TO A DEED EXECUTED IN 1805. 
Sce Deeds No, 28, and 
Warren and Wife v. Syme, 474 


OATHS—WHO MAY ADMINISTER SAME, &e. 


1 Theclerk of the District Court of the United 


States for the District of West Virginia, is au-! 


thorized to administer an oath, under the 


27th section of chapter 176 of the Code of Vir-| 


ginia, ed. 1860. in any case therein provided—the 
clerk of said court being embraced within the 
words, ‘‘or the clerk of any court.’’ 
Parker v. Clark, 467 
2. See Affidavits No. 3, and 
Idem, 467 
5. See Constitutional Law, Nos 2, 3 aud 4 
and 
Ross v. Jenkins, 284 
4. See Attachments—Affidavit for and Suffi- 
ciency of Same No. 1, and 
Rittenhouse v. Harman, 380 
5. See Constitutional Law Nos. 14, 15, 17 and 
18, and 
Lynch v. Hoffman, 553, 578 


OBLIGATION OF CONTRACTS, 


See Constitutional Law Nos. 7, 8, 9, 11, 12 and 
13, and 
List v. Wheeling, 501 
OFFICIAL RECORDS OF COURTS IN VIR- 
GINIA—WHAT SUFFICIENT ATTESTA- 
TION OF COPIES FROM. 


See Evidence Nos. 4 and 5, and 


Hinchman, Admr., v. Ballard, Admr., 152| 
ag 


OPENING AND CONCLUSION OF ARGU- 
MENT TO JURY. 


See Evidence No. 14, and 
Clay v. Robinson, Adnir., 348 


PAROL EVIDENCE. 


1. See Deeds Nos. 15 and 16, and 
Hurst v. M. V. B. Hurst, 289 
2. Sce Deeds Nos. 20 and 21, and 
Hurst v. G. L. Hurst, 329 
3. See Paro] Evidence—What not Competent to 
‘prove in Deeds by, Generally, though not except- 
ied to when offered or afterwards, and 
Warren and Wife v. Syme, 474 
4. See Defective Certificates of Acknowledg- 
ments of Deeds and the Curing of the Same, No. 
2, and 
Leftwich v. Neal, 569 


PAROL EVIDENCE—WHAT NOT COMPE- 
TENT TO PROVE IN DEEDS BY, GENER- 
ALLY, THOUGH NOT EXCEPTED ‘TO 
WHEN OFFERED OR AFTERWARDS. 

See Deeds No. 31, and 
Warren and Wife v. Syme, 474 


PARTIES TO SUIT—NECESSARY. 


1. See Practice in Chancery No. 7, and 
Jumeson v. Myles’ Exor., 311 
2. It appearing in the progress of a cause, thata 
person having such an interest in the subject mat- 
ter of the suit as to make him a necessary party to 
the cause is not before the court, it is error to de- 
cree in his favor, without his being first made a 

party and ascertaining his rights. 

Brown v. Knapp, 678 


PARTNERS AND PARTNERSHIP. 


1. Generally, a dissolution of partnership leaves 
every partner in possession of the full power (un- 
less upon the dissolution it has been exclusively 
confided and delegated to some other partner or 
person) to pay and collect debts due to the part- 
nership; toapply the partnership funds and ef- 
fects to the discharge of the partnership debts ; to 
adjust and settle the unliquidated debts of the 
partnership ; to reccive any property belonging to 
the partnership; and to make due acquittances, 
'discharges, receipts and acknowledgments of their 
acts in the premises. 

Ruffner, Donnally & Co. v. Hewitt, Kerche- 
val & Co., 585 

2. Until the affairs of the partnership are set- 
\tled and outstanding engagements made good, the 
| partnership must, in contemplation of law, have a 
continuance, so far as respects the winding up of 
its affairs. 
| Idem, 585 
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PARTNERSHIP—CONTINUED FOR WHAT) 2. See Affidavits No. 3, and 
PURPOSE AFTER DISSOLUTION, IN CON- Parker v. Clark, 467 
TEMPLATION OF LAW. 3. See Constitutional Law Nos. 16 and 19, and 


, ah . oe, a=) == 
See Partners and Partnership No. 2, and ignck +. finn, = WE Sis 
Ruffner, Donnally & Co. v. Hewitt, Ker- PLEAS. 
cheral & Co., 585 
Pleas filed to first declaration and not with- 
PAYMENTS. drawn—how regarded as tosecond declaration 


1. The provisions of the Code of Virginia, that, filed. 


“though a bank hada branch, * *% * all See Practice at Common Law No. 6, and 
its notes should be reesivel in payment of debts Roderick v. Railroad Co., 54 


to the bank, whether contracted at the bank, or a 
branch,” applied only when the debts remained 
due to the bank. Whena negotiable promissory! 1. A declaration in an action of trespass, for 
note, discounted by the Farmers’ Bank of Vir-|assault and battery, and faise imprisonment, 
sinia, had been assigned by the Bank to trustees, which alleges the cause of complaint sufficiently 
for the payment of antecedent debis, and the to make known to the defendant what he is to 
maker, havinz notice of the assignment, after-!answer to, so that julgment, according to law 2nd 
wards acquired notes of the Bank, he could not, the very right of the cause, could be given, is sul- 


PLEADING—AT LAW. 


with these, pay his debts, so assigned, or set them /ticient, in substance, anl a demurrer thercto 
of against it. should be overruled. 
Farmers’ Bank vy. Willis, 31 Carskadou v. Williams, 1 

2. When, after the Farmers’ Bank had assigned) 2. In actionsagainst belligerents for aets done in 
its asseis to trustees for its creditors, of which a conformity with military authority and under a 
debtor had notice, he acquired and tendered, military order, the plea of Lelligerent rights is 
notes of the Bink in payment of his debt, before the admissible. 
pessage of the act in 1873, which provides that) Idem, 1 
debts due to the banks or their trustee cr repre-| 3, Pleas of belligerent rights must allege, speeif_ 
sentatives, may be paid in the issue cf the banks) :eally, all matters necessary to show that the de- 
or their branches, the tender cannot now, by |fendant acted in conformity with military au- 
force of the statute, be treated as a payment.|thority and under a military ordey. 
Anda judgment rendered then, which was correct, | : fdem, 1 
should not now be reversed, toenable the de tor) 4 wherea plea, intended to be a special plea of 
to make the payment, or otherwise have the ben-| belligerent rights, does not allege that the dei nd- 
Mel tetegiiation. Ts he could pay the debt iD ant committed the act complained of, but docs al- 
that manner without the judgment, he ean pay it leze that others committed the act, it) simply 
notwithstanding the judgment. Whether he amounts to the plea of “not guity,” and the gene- 


could do this, is not decided. iralissue having been pleaded, itis proper to re- 
ject the intended special plea. 
3. See Injunctions Nes. 3 and 4, and ld 1 


elu, 
Ludington Vv. Handley 269! . ice : se , 
Lucington v. Handley, ” 5. P. & Son, attorneys, contract, in writing, with 


PAYMENT OF TAXES GROUND For txr-| as follows: “Itis agreed that P. & Son are to 
JUNCTION—WHAT ALLEGATIONS NEc-| receive one hundred dollars certain and if the 


° 


Idem, ol 


ESSARY IN BILL. suit (referred to and mentioned in the agreement) 

is decided in favor of L. then P. & Son areto re- 

See Injunctions Nos. 10 and 11, and iceive two hundred dollars muking three hundred 
Lewis y. Spencer,  689/in all.” 

P. & Son bring an action cf assumpsit, setting 

PERPETUATING INJUNCTIONS. forth the agreement and alleging that L. dismiss- 

1. See Constitutional Law No. 12, and ed said suit without their consent and thereby 


«,,| hindered P. & Son from prosecuting said suit to a 
jfinal decision, although plaintiffs were willing 
and ready so todo. The declaration also contains 

9) the common counts for work and labor, and upon 


List v. Wheeling, 
2. See Injunctions Nos. 10 and 11, and 
Lewis v. Spencer, 


! > . 
PETITION FOR A RE-HEARING. O6 HE WES —Seew : 
Upon a demurrer to the declaration, and to each 
1. Ses Constitutional Law No. 4, and jcount thereof, the same are sufficient. 


Ross v. Jenkins, 284 Polsley & Son v. Anderson, 202 
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6. Though persens who have no joint or com-| 6. See Appellate Court No. 12, and 
mon ¢liim, but only separate claims, may be| Rittenhouse v. Hanman, Beso 


named as plaintiffs, juint!y,in one count as weli’g' 7. Sec Continuances, and 


severally with others, they necd not be named! Daris & Moore v. Walker, 447 
1 lar € -“~¢ . -, ¢ } > bd 2 

jointly, but may severally complain andcount. | 8 Whena party obtains an appeal and super- 
- . 

. Ocheltree v. MeClungy, 232|sedeas to decrees of the circuit court, rendered 


7. When one plaintifi, in his own name alone, | upon bill taken for confesscd as to him, before ap- 
complains, gives the notice and proceeds in the| plying to the court in which the dceree was ren- 
case, Lut counts separately in his own and the!dered, or the judge thereof in vaeation, to re- 
ane of another, alleging right in each, but not} verse or amend the errors of which he ecmpisins, 
stating that the 1and described in each count is|hisa peal and svpersedeas will Le dismissed as 
the same, the count in his own name is good, and/improvidently allowed 


the other may be treated as surplusage. } Dickinson, vor, vy. Lewis, 68 
Idem, 232) 9. Ifan appedis taken from a decree of a cir- 
PLEADING-—IN CHANCERY. jcuit court to this Court and the case is within iis 
jurisdiction, the matter in controversy must be 
1. See Injunctions Nos. 5, 6 and 7, and inquired into and determined ; and if the dceree 
MeClung v. Livesay, 329, be found to be right, in all other respects, and 

» 


2. See Demurrer in Proecedings in Chancer 
No. 2, and 


ye" roncous as to costs, this Court will not reverse 


the decree, because of such cir. r, as to costs, but 

Rittenhouse vy. Harman, 380) may, ina proper ease, correct the deerce, is t> 

3. Sce Practice in Chancery Nos. 11 and 13,|the error, and aflirm it, as corrected 
and Jones Vv. Cunningham, 707 
Dickinson v. Railroad Co., 390 
4. See Practice in Chanecry No. 18, and 

Baker v. Oil Tract Co., 454|,. : : ae . 
bill of exceptions certifies the evidence, and not 
the facts prove. on the trial.—HELb: 


10, Upon a motion to grant a new trial on an is- 
sue out of chancery, and refused by the court, the 


5. See Practice in Chancery No. 20, and 


Warren and Wie v. Syme, 474! An appellate court will not take cognizance of 
6. See Bill of Discovery, and the case and reverse the judgment, unless by reject- 
Jones v. Cunningham, 707,ing all the parol evidence for the exceptor, and 


giving full force and credit to that of the adverse 





POSSESSION nae ° ° 
party, the decision of the court betow still appears 
Possession of land by grantor conveyed by/|to be wrong. 
deed of trust--how farsame operates as a bar in al Henry Vv. Davis, 715 
suit in equity to enforce such deed of trust. See) 11. See Criminal Practice, and 
Lin:itations No. 2, and Slate v. Stewart, 731 
Pitzer, Admr.v. Burns, 63 


PRACTICE AT COMMON LAW. 


OSITIVE FRAUD—W , x “ : ; B 
POSITIVE FRAUD—WHAT, 1. The provision of section 2 of chapter 124 « f 


See Frand and Fraudulent Misrepresentaticns| the Code, as amended in 1871, “that process shal] 


No. 1, and be returnable within ninety days from its date,” 

Dickinson v. Railroad Co., 390 is applicable toa summons in unlawful detainer. 

— z yen Cnr eree Gas Company v. Wheeling, 22 

POWER OF APPR TEs. 2. Such a summons, returnable toa term cf the 

See Deeds, Nos. 7, 8,10 and i1, and ‘circuit court, not exyprcssly to the first day, or to 

Ocheltree v. McClung, 232 any day thereof, upon the authority of a case de- 

PRACTICE IN APPELLATE CouRT, _ |“12¢4 by the court of appeals of Virginia, is good. 

Idem, 22 

1. See Appellate Court Nos. 4 and 5, and 3. When a summons in unlawful detainer is re- 

Hlinchman, Admr. vy. Ballard, Admr., 152\turnable to the first day of aterm of the circuit 

2. See Appellate Court No. 7, and court, or to the court generally, when that is 

McMillan v. Ferrell, 293 equivalent to the first day of the term, it is not 

aa ? i necessary that the court should make any order to 

3. See Appellate Court No. 8, and - : 

ihidies ©. Metts 999 docket the ease. 

>i Idem, 22 

4. See Appellate Court Nos. 9 and 10, and 4. When the plaintiff files an amended declara- 

Williams, Admr. v Knights, 325) tion, which is complete in itself, and does not refer 

5 See Appellate Court No. 11, and to or in any manner adopt the former, as part of 


Clay v. Robinson, Admr., 348 the same, and to which amended declaration de 
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fendant replies and issue is joined thereon, the|there was a replication, the answer will be taken 
former shal! be considered as withdrawn or aban-|as true, so far as it is material and relevant. 





doned. ‘ Forgueran v. Donnelly, 114 
Roderick vy. Railroad Company, 54) 2. See Appellate Court Nos. 3, 4 and 5, and 
5. A plea filed to the first declaration, but not) Hinchman, Admr. v. Ballard, Admr., 152 
withdrawn, will be regarded as filed to the second) 3, y¢ appearing that L. had purchaseti from T. 
declaration. \the larger part of the land sold by him to J. and . 


Idem, 54) ty, (the plaintiffs in the orizinal bill), and that, at 

6. See Pleading—At Law, Nos. 6 and 7, and ithe time of the sale from L. to s.and H. and 

Ocheltree v. McClung, 232 ntterwards, there was a large amount of purchase 

7. See Constitutional Law No. 4, and lmoney due from L. to T., on the land so pur- 

Ross v. Jenkins, — 284’ chased by L. from T., and that T. had never con- 

8. See Deeds Nos. 14 and 16, and lveyed the same to L., and that T. was dead, and 

Hurst v. M. V. B. Hurst, 289\ at his death the purchase money was unpaid, and 

9. When the writ and declaration in the cause) j; pot appearing that the legal heirs of T. ever 

are against ¢wo defendants therein named, and the conveyed the land, it was error in the court below 

record shows that the “defendants” appeared in tg decree the sale of the land, so sold by T. to L. 

court, by their attorney, and pleaded in bar tol without the personal representative and legal 

the declaration, and that the “defendants”? made a heirs of T. being made parties to the cause and 

motion, at the same time, to the court in the cause, regularly brought before the court by proper 
and afterwards, at another term of the court, the process. 

record recites “this day cae the parties,’’ &c., | Hem, 152 

and judgment is rendered in favor of the plaintiff; 

against the ‘‘defendants”’ it must be taken that the! 


. 2 7 ‘ ._'the personal representative and heirs of L. to file 
judginent is against the defendants mentioned in|’ sil, cre ape tt coe 

: " ia cross-bill, in the original cause of J. and H. 
the writ and declaration. F 


(aforesaid, asking the court to contirm the original 


Perry use, &e ,v. MeHuffma 306 ‘ . 
10. Where tae : ni on pa eta nang ee of L. with J. and H. f6r the sale of the 
° aus? 18s bi 4 ’ ° 
land. and to sell the land to pay the unpaid pur- 


whether properly or otherwise, the defendants a 
Sd . |chase money, due the estate of L. deceased ; but 
may appear toit,in court, by attorney, and in : : “gaur 
. the personal representative and legal heirs of said 
person, and pleadin bar to the action, whetherthe ,, 4 , ; ia oe 
are T., deceased, as well as all other pariies ia interest, 
writin the cause has been properly executed or = 
aad jshould be made parties thereto. 
ot. 


4. It was not errorin the court below to allow 


Idem 306 Idem, * 152 
" , 
11. See Pleading—At Law, No. 4, and 5. It is irregular and error, for a court, upon 


Carskadon v. Williams } motion of a person not a party to the suit, and the 
‘ . 8, 


12. See Deeds No. 21, and record not showing he has an interest in the sub- 
: s No. 21, 4 





Hurst v. G. L. Hurst, 339 ject matter of the suit, to order ac mmissioner to 

13. See Evidence No. 12, and ascertain and report whether the consideration of 
Clay v. Robinson, Admr, 348.8 deed was confederate money or good money: or 

14. Where issues are joined upon pleas of pay- whether the consideration of a deed was legal or 
ment and of non-administrator, the plaintiff is Plegal. And it would have been improper for 
entitled to open and conclude the argument of the the court, ex mero motu, to have made such an 


cause before the jury. order, as the consideration for the deed had not 
Idem, 348 been brought into issue by the pleadings. 

15. See Contracts for Purchase of Lands by| Henderson & Co. v, Alderson, — 217 
Railroad Company, and Payment Therefor in) 6. See Injunctions Nos. 3 and 4, and 
Stock of Company—Execution of such Contracts Ludington v. Handley, 269 
by Decree of Court No. 1, and 7. Under the case as stated in Confederate Mo- 

Dickinson v. Railroad Co., 390 ney No. 1, and 

16. See Clerk of Court—His Duty—What Con-: Jameson v. Myles’ Exor., 311 
sidered part of the Record in a Case, and who De-!| 1; was held to be error to confirm the report of 
cides what is the Record, and the commissioner of the court allowing J. the'debt 





Warren and Wife v. Syme, 474 claimed by M. in his bill, and direct the same to 

be paid by G., the executor, to J., without ©., 

the obligee in the two bonds, hcing first madea 
1. Where achancery suit is heard on bill and party to the cause. 

answer, and there is no replication to the answer,! 8. See Injunctions No. 7, and 

and the defendant has not taken depositions as if! MeClung v. Livesay, 329 


PRACTICE IN CHANCERY. 
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9. See Demurrer in Proceedings in Chancery} 15. That it was error in the cireuit court to de 


No. 2.¢ | : : . . 
No. 2, and jeree the sale of the land without W.&F., the 
>. 2 . 9 * $ 
Rittenhouse y. Harman, 380 trustees, being made parties to the cause, 
10. When the defendants are all non-residents of| Idem, 454 


the State, and none have before appeared, the} 16- If the decree had been otherwise correct, it 
record states that the cause was referred to a com-|W2S not error to decree the sale to be made for 
missioner to take an account, &¢., by consent of /¢@5h. 


the parties. This implies that all of ‘the defend- Idem, = 454 
ants appear and submit to the jurisdiction of the| 17. Whena decree in chancery is made direct- 
court. ing the sale of real and personal property by a 

Idem, 389 |Special commissioner, to pay a debt, for cash, it is 


11. Although “every. material allegation of the S¢nerally proper, that the decree should require 
bill not controverted by answer, shall, for the bond with good personal security to be given be- 
purposes of the suit, be taken as true, and no proof fore the court, or given and filed with the clerk of 
thereof shall be required,”’ as provided by section the court, before the sale shall be made, in a pen- 
36 of chapter 125 of the Code of West Virginia, alty fixed in the decree, and conditioned accord- 
still, if one defendant does controvert the materia] |ing to law. 
allegations of the bill, by his answer, and his in-| Idem, 454 
terest may be affected by the truth of such alle-| 18. In asuit or proceeding by foreign attach- 
gations, the failure of another defendant or de-| ment, in equity, to collect the price of two oil 
fendants to do so, dues not dispense with the ne- tanks, it is competent for the defendant to p’ead 
cessity of proof, as to such allegations, as to the and rely on a breach of warranty, as to the quality 
defendant who does controvert them by his an-|0f the material of the oil tanks in reduction or 
swer. jabatement of the price, and when such defence is 

Dickinson v. Railroad Co., 399 plead and relied on in the answer, it is unnecessa- 
ry to file a ercss bill for that purpose. 
Idem, 454 

19. It is not error in a circuit court to refuse to 
allow a defendant to file a cross-bill in a chancery 
cause, praying a suspension of further procecdings 
in the original suit, until an account prayed in 
inal bill, or a proceeding necessary to a complete the cross-bill can be taken, when the filing of the 
determination of a matter already in litigation. cross-bill has been unreasonably delayed, and es- 

Tiles. 390) pecially where the complainant in the cross-bill 

14. S., conveyed a tract of land in Wirt county /| ils to state any reason for such delay. 
to W., and F., trustees for the R. O. T. Co. Tho Idem, 454 
R. O. T. Co., is a foreign corporation and is in-; 20. Section thirty-six of chapter one hundred 
debted to B. And B., to collect his debt, sued aud twenty-five of the Code, which provides that 
out, in chancery, a foreign’attachment against the|every material allegation in a bill, not controvert- 
R. O. T. Co., asa non-resident of this State and|/ed by the answer, shall, for the purposes of the 
caused the same to be levied on siid tract of Jand|Suit, be taken as true, does not require a more 
anl some personal property. The R. O. T. Co.,/special denial than was sufficient before its adop- 
before the cause was heard, appeared in court and|tion. But, as formerly, the plaintiff, upon proper 
filed its answer to B’s bill, contesting his{llegations, may interrogate the defendant, and 
alleged debt. On the hearing of the cause'then he will be required to answer each proper 
on the bill, answer, depositions, &c., the interrogatory to his answer. If the defendant 
cirenit court rendered a personal decree @0es not answer properly the plaintiff may ex- 
against the R.O. T. Co., for the amount of B’s cept to the answer. When, however, he fails to 
debt or claim and the costs of suit, and also de- 40 so, a general denial of the allegations of the 
¢reed that s»imnch of said land and personal prop- bill, will make it necessary that the plaintiff shall 
erty on which the attachment was levied, as Prove the facts alleged and so controverted, tha, 
should be necessary t> pay the said debt and ante are in their nature affirmative. 

Warren and Wife v. Syme, 474 


12. See Proceedings to Enforce the Lien a Judg- 
ment and the Proof of such Judgment Nos. 1 
3, 4, 5, 6, 7, and 8, and 


”» 
, 33 


Idem, 390 
13. Generally, though perhaps not universally 
a cross-bill is considered as a defence to the orig- 


’ 


of suit, be sold, for cash, for that purpose, &c.— 
HELD: 21. A court of equity, upon a formal hearing, 

That, as the R. O. T. Co., appeared and answer-'decrees that the defendant remove obstructions to 
ed, it was not error for the circuit court to render,a well, which the plaintiff claims the right to use, 
a decrce against it for the amount of B’s debt and/so as to aftord the plaintiff access to the well at 
costs of suit. ali times, unless, and until otherwise ordered by 
Baker y. Oil Tract Co., 454 the court ; and if the obstruction be not removed 
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within ten days, the sheriff, upon application of 
plaintiff, shall remove it; and that an injunction 
previously awarded, inhibiting the defendant 
from obstructing the plaintiff's using the well till 
the rights of the claimants could be settled, shal! 
be “continued,” and that an account of the ex- 


INDEX. 


[PRELIMINARY EXAMINATION 
ONY—WHEN PRISONER 
THE RIGHT TO SAME. 


FOR FEL- 
HAS WAIVED 


See Criminal Practice, and 


State v. Stewart, 


penses of repairing the well be taken: And the PRESENT GRANT OF RIGHT IN A DEED. 
court, on a final hearing dismisses the bill:—the| See Deeds No. 22, and 
former decree was merely interlocutory ; and the Warren and Wife v. Syme, 474 
dismissal of the bill dissolves the injunction. . . 
Idem, 474, PRESUMPTIONS FROM STATEMENTS IN 

22. When the plaintiff ina bill alleges sufficient | RECORDS OF COURTS—WHAT MAY BE 
cause for making one person a defendant, bat not) MADE. 
for making others such, and seeks no relief, takes $. See Peacties at Common Law Be. 9 ond 
no decree nisi, and proves no right to reliei against) Perry, use, e., ¥ MeHugyman, 306 
the latter, who makes no defence, and the case be-| 2, See Appeliate Court No. 9, and 
ing matured as to a proper defendant, the plaintiff} Williams, Admr. v. Knights, 335 


acquiesces in a hearing ; and the bill is dismissed 
generally ; the plaintiff, upon appeal, has no right 
on that account to have the decree reversed. 


Idem, 474 


23. See Constitutional Law Nos. 10, 12 and 13,} 


and 
List v. Wheeling, 501 
21. See Renting of Lands by Decree or Order of 
Court Nos. 1 and 2, and 
Hollingsworth & Co. v. Brooks, 552 
25. Allegations in a bill, denied in an answer— 


the billand answer being both under oath—ap-| 


pearing to be established by satisfactory proofs in 
accordance with section fifty-nine of chapter one 
hundred and twenty-five of the Code; it is error 
to dismiss the bill. 
Brown v. Kaapp, 675 
26. See Parties toa Suit—Necessary, No. 2, and 
Idem, 675 
27. To entitle a person, who claims to have a 
mortgage lien on Jand attached by a creditor, in a 
suit. in equity in which an attachment is sued cut 
again-t a non-resident debtor, under the twenty- 
fourth section of chapter one hundred and six of 
the Code of West Virginia, to dispute the validity 
of the attachment, such person must appear in the 
court in which the proceeding is had and file his 
petition and give security for costs; and so as to 
contesting the priority of the attaching creditor's 
lien over the mortgage lien. 
Tappan Vv. Pease, 
28. See Injunctions Nos. 10 and 11, and 
Lewis v. Spencer, 
29. See Bill of Discovery, and 
Joves v Cunningham, 707 
30. See Practice in Appellate Court No. 10, and 
Henry v. Daris, 


682 


659 


715 

PREFERENCE TO ATTACHING CREDITOR— 
HOW SAME AFFECYED BY PROCEEDING 
IN BANKRUPTCY AGAINST DEBTOR. 


) 


See Bankruptcy Nes. 3, 4and 5, and 


Mason & Hoge vy. Warthens 532 


PRIORITY OF CREDITORS, 


} 
| 
| Uuder the facts and circumstances stated in 
| Confederate Money Nov. 1, and 

| Jameson v. Myles! Exor., Sli 
lit was held that K. did not acquire, by virtue of 
the deed of trust, the right to have his said debt 
against the estate of M. satisfied out of the prom 
jeceds of the tract of landin the said decd men- 
tioned, in preference to the other creditors of M 


PRIVILEGED COMMUNICATIONS. 


See Evidence Nos. 15 and 16, and 


National Bank vy. National Bank, 544 
| PROCEEDINGS IN SUITS IN INFERIOR 
|} COURTS, BY CONSENT—WHEN PRE- 
SUMED IN APPELLATE COURT. 

See Appellate Courts No. 38, and 
Hinchman, Admr. v. Ballard, Admr. 152 


PROCEEDINGS TO ENFORCE THE LIEN OF 
A JUDGMENT, AND THE PROOF OF SUCH 
JUDGMENT. 


1. An abstract, as applied to records, ordinarily 
means a mere brief and not a copy of that from 
which it is taken, and a paper writing being only 
an abstract of an alleged judgment, and attested a 
ny abstract, although attested by the clerk of the 
leourt in which the judgment was rendered, can 
not ordinarily be read as proof of thealleged judg- 
ment, where the existence of the judgment is de- 
|nied. 





Dickinson v. Railroad Co., 390 
| 2. Where a judgment or decree is obtained 
for adebt, ina proceeding in chancery to enforce 
|the lien of such judgment or decree against lands, 
lordinarily, it isnot necessary that a complete 
jcopy of the whole record of the case in the court 
in which the’ judgment or decree was had, should 
be produced or filed, but only a properly authen- 
\tieated copy of such judgment or decree. 


idem, 390 
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3. In such case a copy of the judgment is ner of July, 1870. Atthe time the indictment 
extract from the record of the cause, and not ajwas found, B. wasin jailin sail county upon a 
complete copy of the whole record, and being an|charge of murder. On the 20th day of March, 
extract from the record, and a copy of the judg-|1873, B., who had been bailed, appeared in said 
ment, as entered, it may be realas evidence in|court in discharge of his recognizance of bail, and 
the cause. Jon the 22d day of March, 1873, the court, on the 

Idem, 390| motion of B., changed the venue, and sent the 

4. In such case where the fact to be shown is| cause for trial tothe county of Cabell. At the 
merely that a decree or judgment has been ren-|circuit court of the county of Cabell, held on the 
dered proof of the other proceedings o dinarily,|27th day of May, 1873, B. was set to the ber cf the 

(though perhaps not universally) will not be nec-jcourt, in custody of the jailor of Cabell county, 
i essary, but the adversary party will be at liberty |jand not having plead or demurred to the indict- 
to show any other matter in the record which may|ment, he objectel to being tried by the circuit 
avoid the effect of that which is introduced. court of Cabell county, upon the indictment, until 

Idem, 390} he was first examined by the county court in 


INDEX. 


5. An authenticated copy from the Recorder's; pursuance of the provisions of the act of the Leg- 
doexet of an. ficial abstract of a judgment dock-|islature, approved April3, 1873, entitled ‘* An act 
eted under the provisions of the 8d aad 4th sec-| providing for the examination of persons charged 
tions of chapter 139 of the Code of 1868, of Wesi|with felony, before the, county court;’”? but the 
Virginia, is evidence that such abstract was deck-|court overruled B’s objection, and decided that B. 
eted, and when, and of notice to purchasers of/Was not entitled to an examination, under the 
lands upon which the alleged judgment isclaimed)/ provisions of said act of the Legislature, and 
tobe a lien, when the cxistence of such judg that the court had a right to proceed, and would 
ment is properly proved; but where judgment is|/pro’ecd, to trial and final judgment upon the in- 
put in issue, ordinarily, an authenticated copy of lictment without such an examination being hed; 
such abstract, as docketed by the Recorder, wil]|to which opiaton and decision of the court, B. ex- 
be received as proof of the jndgment and dispense cepted.—HELD: 
with the necessity 6f producing a properly au-| That if said act of the Logislature ef April 3d, 
thenticated copy of the judgment. |1873, be valid, 2nd applies to B’s case (which is not 

Idem, 390\ now decided), and the court erred in its judgment 

G6. Scetion 5 of chapter 130 of the Code of 1868, |in denying B. said examination, bcfore the gounty 
of West Virginia, applies as well to the records of Court, before procecding to final trial upon the in- 
the District Court cf the United States, held|dictnient, a writ of prohibition does not lie froin the 
withia this State, as to the records of the ccurts|Supreme Court of Appeals to the judge of the cir- 
of this State; and a copy of a judgment rendered cuit court to prohibit him procecding further with 
in the District Court of the United States, in this) the trial of the indictment until B. shall be exam- 
State, attested by the clerk of such court, accord-|ined by the county court, the circuit court having 
ing to the provisions of said last named section |original and general jurisliction of all cases of 
and chapter will ordinarily be received as evi-|felony, conferred upon it by the Constitution and 
dence of the existence of such judgment. laws: AND HELD FURTHER, that B's proper and 

Idem, 399 appropriate remedy for the correction of such 

7 The 19th section of chapter 150 of the Code) error, if evror it he, is by writ of error in case he 
of 1:68, of West Virginia, does not apply to the should be convie'ed in the said circuit court of 
re‘ords and judicial proceedings of the District felony, upen said indictment, and not by prcvhibi- 
Court of the United States, held within this/tien befvre trial and conviction, 

State. Buskirk v. Judge of Circuit Court, 91 
Idem, 390 2. Prohibition can only be interposed in a clear 


Pe : --.. +4. ease of excess of jurisdiction cn the part of some 
8. A suit in equity to sell land to s:tisfy a judg- OSS TO see -2papdieades 


i ‘ . inferior judicial tribunal. Where the matter is 
ment lien, or to enforce the payment of the aus : 


pase : elearly within the jurisdiction of the inferior 
purchase money, if it appears that there is a . . . 

3 . - court, a mere error in the proceedings may be 
prior lien for uupaid purchase money on the land, = . PERS 
ens ential Rett as alt eel ea . ground of arpeal or review but not of prohibition. 
those entitled to the benefit of such prior pur- Idem, 91 
chase money lien, should be made parties to the) 3. See Appellate Court No. 2. 


—_ goo PROOF OF JUDGMENTS IN SUITS IN EQUI- 


TY TO ENFORCE JUDGMENT LIENS, 
PROHIBITION. | —WHAT, WHERE EXISTENCE OF SAME 
IS DENIED. 


Idem, 


1. B. was indicted in the circuit court of the 
county of Logan for the murder of M. on the 12th! See Proceedings to Enforce the Lien of a Judg- 
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ment and the Proof of such Judgment Nos. 2, 3, 
4,5, 6, 7 and 8, and 
Dickinson vy. Railroad Co 


PRGOF OF MATERIAL ALLEGATIONS IN A 
BILLIN CHANCERY—WHEN NECESSARY. 


390 


1. See Practice in Chancery No. 11, and 
Dickinson v. Railroad Co., 


2. See Warren and Wife v. Syme, 474 


PROOF OF RECORDS—WHAT SUFFICENT 


ATTESTATION OF COPY FROM RECORDS 


OF COURTS IN VIRGINIA. 


See Evidence Nos. 4 and 5, and 
Hinchman, Admr. v. Ballard, Admr. 


PROPER PARTIES—WHAT IN CERTAIN 
CASES BEFORE DECREE FOR SALE OF 
LANDS SHOULD BE MADE. 


152 


1. See Practice In Chancery No. 3, and 
Hinchman, Admr. v. Ballard, Admr., 152 
2. See Proceedings to Enforce the Lien of a 
Judgment and the Proof of such Judgment No. 8, 
and 


Dickinson v. Railroad Compnny, — 390 


PROSECUTING ATTORNEY—INCREASE OR 
DECREASE OF SALARY OF. 


See Constitutional Law Nos. 29 and 21, and 


Rucker v. Supervisors, 661 
PUBLIC OFFICER—INCREASE OR DE-| 
CREASE OF SALARY OF. 
See Constitutional Law No. 20 and 21, and 
Rucker v. Supervisors, 661) 


390! 


| 





INDEX. 


2. The rightso acquired grew directly out of the 
contract of sale made in pursuance of the law un- 
der which it was made. The contract was a civil 
contract. The right is an equitable right, or in- 
terest, entitled, on the failure to redeem, to ripen 


linto a full legal title. 
Idem, 114 


3. The equitable right or interest, of the pur- 
|chaser, in such case where he paid the purchase 
|money and received the sheriff’s receipt, was se- 
jcured by the Ist section of the 9th article of the 
|Constitution of 1863. 





Idem, 114 
4. See Statutes Relating to the Same Subject, 
|—How Construed, and 


Idem, 114 
| 5. See Repeal of Statutes No. 1, 2,3 and 4, and 
Idem, 269 
RAILROAD COMPANY. 
1. See Common Carrier No. 1, and 
Roderick vy. Railroad Co., 54 
| 2. See Condemnation of Lands, No. 1, and 
Railroad Company v. Haéstead, 301 
3. See Contracts Nos. 1 and 2, and 
Strauss v. Railroad Co., 368 


. See Contracts for Purchase of Lands by Rail- 
road Company—Execution of such Contract by 


| Decree of Court, No.1, and 


Dickinson vy. Railroad Co., 395 
5 See Constitutional Law, Nos. 7 to 13 inclusive 


jand 
List v. Wheeling, 501 
6. See Condemnation of Lands, No. 3, and 
Railroad Company v. Tyree, 693 
RESCISSION OF CONTRACTS. 


A party seeking the rescission of a contract, on 





PUBLIC UTILITY—WHAT WITHIN MEAN-|the ground of misrepresentations, must establish 


ING OF. ;the same by clear and irrefragable evidence ; and 
ifit appears that he has resorted to the proper 
| means of verification, so as to show that he in fact 
relied upon his own inquiries, cr if the means of 
linvestigation and-verification were at handgand 
TAX his attention drawn to them, relief will be denied. 

Ludington v. Renick, 273 


See Taking Land for Purposes of Public Utility, 
by Corporations, and 
Salt Company v. Brown, 
AT DELINQUENT 

SALES. 

1. A purchaser of a part ofa tract of land at a;RECITALS IN DEEDS--WHAT EVIDENCE OF. 
sheriff's delinquent tax sale, made in the year| 


191 
PURCHASERS 


See Deeds Nos. 29 and 30, and 


1860, by the purchase, payment of the purchase) Warren and Wife v. Syme, 474 
money, and delivery to him of the sheriffs re-) “ ae Are ae 7 
ceipt therefor, acquired the right, if the land was  aaeeiameee po elie “dae 
not redeemed in the manner prescribed by the| FROM + ‘ - 

13th section of chapter 37 of the Code of Vir-| F 

ginia, within 2 years from the sale, to obtain a! See Evidence Nos. 4 and 5, and 

deed in the mode and manner prescribed by the| Hinchman, Admr., v. Ballard, Admr., 152: 


15th and 17th sections of said chapter, without 
the privilege of the former owner to redeem until 
after the expiration of the first year from the ex- 
piration of the two years, without the deed having 
been made to the purchaser. 

Forqueran v. Donnally, 


RECORDATION OF DEED BEFORE 1819— 
EFFEC? OF—AND WHAT EFFECT OF 
SUCH RECORDATION AFTER 1819. 


See Deeds No. 26, and 


114 Warren and Wife v. Syme, 


474 














RECORDATION OF DEEDS REGULATED BY 
STATUTE ALONE, 


See Deeds No. 25, and 
Warren and Wife vy. Syme, 474 


RELEASE OF ASSIGNOR OF CHOSE IN AC- 
TION BY ASSIGNEE. 


See Evidence Nos. 8 and 9, and 


White v. Heavner, Sheriff, &c., 324 


RENTING OF LANDS BY DECREE OR OR- 
DER OF COURT. 


1. The Supreme Court of Appeals, decided in 
this cause, that the circuit court had no right to 
make a decree to rent the land of the defendants, 
without their consent, for the year 1871—the circuit 
court not having first determined, by its decree, 
that there was a lien or liability upon the said land 
or the rents and profits thereof, for the payment 
of some debt or liability —HeExp: 

As the legitimate effect of said decision, that a 
similar order, directing the land to be rented for 
the previous year of 1870, is, for the same reason, 
erroneous, and when coming in conflict with the 
rights of said defendants, as subsequently settled 
by said decision of the Supreme Court uf Appeals 
iiust be regarded as of no validity. 

Hollingsworth & Co. v. Brooks, 559 

2. That it also follows, as a legitimate conse- 
quence of said decision, that the circuit court may 
properly make an order directing the rents, or the 
notes and bonds taken for the same, for the year 
1870, to be paid or delivered to the parties entitled 


to the rightful possession of said property or land} 


during that year—said order being based upon 
their petition filed in court. 

Idem, 559 
REPEAL OF STATUTES. 


1. The act passed October 7, 1863, entitled, “An 


INDEX. 
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be surveyed and conveyed,’’ passed on the 7th day 
of October, 1863, notwithstanding the provisions 
of the 32d section of the act of the Legislature 
passed on the 27th day of February, 1866, entitled 
‘*An act to provide for the sale of real estate re- 
turned delinquent for the non-payment of taxes.”' 
Idem, 114 


4. Courts will not readily intend, where the Leg- 
isture enacts a generallaw upona given subject 
and repeals an existing general law of like char- 
acter, upon the same subject, that it was the in- 
tention of the Legislature, by the repeal, to de- 
prive those who acquired just rights and interests 
under the old law, of all remedy or to extinguish 
their rights or interests unless such intention is 
manifest. But courts may properly, in such case, 
rather than the parties should be left without rem- 


,jedy, intend that the proceeding or remedy, pro- 


vided by the new law, as far as practicable, was in- 
tended by the Legislature to be applied to rights 
and interests acquired under the old law. 


Idem, 114 


REPEAL OF STATUTES BY IMPLICATION. 


1. Statutes are not considered to be repealed by 


‘limplication unless the repugnance between the 


new provision and a former statute be plain and 
unavoidable. 


Forqueran ¥ Donnally, 114 


2. A construction which repeals former statutes 
or laws by implication, and divests long approved 
iremedies is not favored by the courts. 


Idem, 114 


3. See Statutes Relating to the Same Subject— 
How Construed, and 


Idem, 114 
4. See Repeal of Statutes Nos, 1, 3 and 4, and 
Idem, 114 





act providing how lands heretofore or hereafter 
sold, and not redeemed, shall be surveyed and, 
conveyed,’’ was not repealed by the act passed | 
February 27, 1866, entitled, “An act to provide! 


for the sale of real estate returned delinquent for 


the non-payment of taxes.” 
Forqueran v. Donnally, 


How Construed, and 
Idem, 
8. That such parts of chapter 37 of the Code of 


Virginia as were matcrial and substantial parts of 


the contract of sale of a tract of land for taxes 


14 
2. See Statutes Relating to the Same Subject— 


REPORT OF COMMISSIONERS APPOINTED 
IN PROCEEDINGS TO CONDEMN LANDS. 


| 1, See Taking Land for Purposes of Public 
| Utility, by Corporations No. 1, and 


114) 


Salt Company v. Brown, 191 
2. See Condemnation of Lands No. 1, and 
| Railroad Company v. Halstead = 301 
| 3. See Condemnation of Lands No. 3, and 
Railroad Co. v. Tyree, 693 


7 RES ADJUDICATA. 


sold by the sheriff, thereunder, in 1860, should be) 


held to remain and continue in force, asto such | 


A case finally decided in the Supreme Court of 


contracts, in connection with the act of the Legis-| Appeals has become “res adjudicata,” and is no 
lature entitled ‘‘An act providing how lands here-| longer the subject of review in that Court 


tofore or hereafter sold, and not redeemed, shall 


97 


Camden v. Werninger, 52g 
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RESTRAINT OF COLLECTION OF TAXES|tion of 1872, construed in Appellate Court No. 7, 
BY INJUNCTION—WHAT: ALLEGATIONS) and 


INDEX. 


NECESSARY IN BILL. McMillan v. Ferrell, 223 
1. See Injunctions Nos. 5 and 6, and | SET OFF. 
McClung v. Livesay, 7 A 
2. See ae Nos. 10 and 11, and See Payments yn 1 orig ~ -_— 
Lewis v. Spencer, 689} urmers’ Bank v. ty 31 


RESTRAINT OF SALES OF LANDS UNDER| SETTLEMENT OF ESTATES. 


DEEDS OF TRUST, BY INJUNCTION. 


See Injunctions No. 2, and 
Reed v. Patterson, 


REVERSION OF ESTATES. 


See Deeds No. 8, and 
Ocheltree v. McClung, 232 


REVERSAL OF JUDGMENTS AND DECREES. 


See Administrators, Appointment of in Place of 
those Appointed under Confederate Authority— 
Their Powers, &c., No. 1, and 

Clay v. Robinson, Admr., 


263 
348 


SETTLED ACCOUNTS. 


1. A settled account, will, generally, be deemed 
conclusivé between the parties, unless some fraud, 


mistake, or omission, or inaccuracy is alleged and 
1. As to Reversal of Judgments to plead or/ehown. 


make payments, or otherwise have the benefit of| Ruffner, Donnally & Co. v. Hewitt, Ker- 
legislation after rendition of judgment, see Pay-| cheval & Co., 583 


iments No, 2, and P as 2. In cases of settled account a court of equity 
Farmers’ Bonk v. Willis, j will not, generally, open the account, but will, at 
2. See Appellate Court No. 5. and imost, only grant liberty to surcharge and falsify, 
Hinchman, Admr., v. Ballard, Admr., ‘unless in cases of apparent fraud. 
3. See Practice in Chancery No. 22, and 
Warren and Wife v. Syme, 


RIGHTS AND DUTIES OF AGENTS. 


See Agents and Agency Nos. 2, 3,4 and 5, and, 
Ruffner, Donnally & Co. vy. Hewitt, Ker- | 
cheval & Co., 585) 

RULES OF EQUITY AS TO LIMITATIONS.|SERVITUDES ANNEXED BY DEED, BY IM- 
PLICATION, TO RESPECTIVE LOTS OF 

sa LAND AS EASEMENTS APPURTENANT. 


| 
See Deeds No 23, and 
Warren and Wife v. Syme, 





31 


152 
Idem, 585 
474 
SETTING ASIDE AWARDS BY A COURT OF 
EQUITY—FOR WHAT REASONS. 


See Arbitration and Award No. 3 and 4, and 


Dickinson v. Railroad Co., 390 


See Limitations No. 1, and 

Pitzer, Admr., v. Burns, 
SALE OF LAND IN GROSS. 474 
Upon the sale of a tract of land in gross, and not! 
by the acre, the purchaser is not entitled to any) 
abatement of the purchase money for deficiency| 
in the quantity of the land, there being no fraud, | 
misrepresentation or mistake; and the evidence! 
showirg that the parties contemplated a probable’ 
deficiency in the number of acres was not relied 
upon by the parties asa material element in the|SPECIFIC EXECUTION OF CONTRACTS BY 
purchase. COMMITTEES OF LUNATICS—WHEN 

COURT WILL DECREE SAME. 


\SHIFTING AND REVESTING OF ESTATES 
BY DEEDS OF BARGAIN AND SALE— 
LIMITED TO TAKK EFFECT WHEN. 


See Deeds No. 6, and 


Ocheltree vy. McClung, 232 


' 
' 
Reed v. Patterson, 263| 


SCALING DEBTS FOUNDED UPON A GON- 


See Estates of Lunatics Nos. 2, 3, 5, 6 and 7, 











FEDERATE CONSIDERATION. 


1. See Confederate Money No. J, and 
Jameson v. Myies’ Exor., 


2. See Confederate Money No. 2, and 
Brightwedl, Trustee, v. Hoover, 


311! 


342) 
SCHEDULE TO CONSTITUTION OF 1872. 


Sections 1, 2, 17 and 21 of Schedule to Constitu-! 


and 


Hinchman, Admr. vy. Bad/ard, Admr., 


SPECIFIC PERFORMANCE OF CONTRACTS 
RELATING TO THE SALE OF LANDS— 
WHEN DECREES FOR MADE. 


See Estates of Lunatics No. 7, and 


Hinchman, Admr, y. Ballard, Admy., 152 


152 © 
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STATED ACCOUNTS. 

Generally, in equity, an account current ren- 
dered by one merchant to another, received and 
held without objection, will be deemed a stated 
account, and the objection to such accounts ren- 
dered, which will prevent them from being stated 
accounts, must be made within a reasonable time, 
and it lies upon the party contesting the accounts, 
so rendered, to prove that he made objection 
within a reasonable time. 

Ruffner, Donnally & Co. v. Hewitt, Kerche- 
val & Co., 585 
STATUTES, 

The 6th section of chapter 16 of the Acts of the 
Legislature of West Virginia of 1872-3, entitled, 
‘An act organizing the Suvreme Court of Appeals, 
defining its jurisdiction and powers, and prescrib- 
ing its manner of proceeding,” construed in 

Buskirk v. Judge of Circuit Court, 91 

2. An act approved April 3, 1873, entitled, ‘‘An 
act providing for the examination of persons 
charged with felony, before the county court,” 
construed in 

Idem, 91 

3. See Repeal of Statutes No. 1, 3 and 4, and 

Forqueran v. Donnally, 114 

4. See Repeal of Statutes by Innplication Nos. 1 

and 2, and 
Iden, 114 

5. See Statutes Relating to the Same Subject— 

How Construed, and 
5 Idem, 114 

6. Section 45 of chapter 43 of the Code of West 

Virginia, considered in 
Salt Company v. Brown, 191 

7. Act passed December 21, 1872, entitled, ‘An 
act regulating appeals, writs of error and superse- 
deas,”” considered in appellate court No. 7, and 

McMillan v. Ferred?, 223 

8. Act passed January 11, 1878, and especially 
the 4th section thereof, entitled, “‘An act organiz- 
ing the Supreme Court of Appeals, defining it, 
jurisdiction and prescribing its manner of proceed- 
ing,’”’ construed in Appellate Court No. 7, and 

Idem, 223 

9. Act passed February 11, 1865, entitled, ‘‘An 
act to amend and re-enact sections 23, 27 and 28 of 
chapter 151 and section 13 of chapter 170 of the 
Code of Virginia;’’ also section 27 of chapter 106 of 


the Code of West Virginia declared unconstitu-| 


tional and contrary to the Constitution of the 
United States, in Constituticnal Law Nos. 2,3 and 
4, and 

Ross v. Jenkins, 284 

10. Section 14 of chapter 42 of the Code of West 

Virginia, construed in the Condemnation of Lands 
No. 1, and 

Railroad Company v. Halstead, 301 


11. Section 22 of chapter 130 of the Code of West 
Virginia, construed in Evidence Nos. 7 and 8, and 
White v. Heavner, Sheriff, &c., 324 
12. Act passed April 7, 1873, entitled, “An act 
providing for the adjustment of certain liabilities 
arising under contracts made between the first day 
May 1861, and the first day of May, 1865,’’ con- 
strued in 
Brightwell, Trustee v. Hoover, 342 
13. Act passed in 1867, relating to attachments 
and amendatory of Code of Virginia, 2nd ed., con- 
strued in 
Rittenhouse vy. Harman, 380 
14. Section 5 of chapter 130 of the Code of 1868, 
of West Virginia, applies only to the records o 
courts held within the State, 
Dickinson v. Railroad Co., 390 


15. Section 19 of chapter 130 of the Code of West 
Virginia and sections 3 and 4 of chapter 139 of 
same, construed in proceedings to enforce the lien 
of a judgment and the proof of such judgment No. 
7, and in c 

Idem, 390 

16. Section 27 of chapter 176, Code of Virginia, 
1860, construed in Oath—Who may Administer 
the Same, and 

Parker v. Clark, 467 

17. Section 36 of chapter 125 of the Code of West 
Virginia, construed in Decrees in Chancery No. 
20, and 

Warren and Wije v. Syme, 474 

18. Act passed February 11, 1865, entitled, ‘An 
act to amend and re-enact sections 2, 3, 27 and 28, 
of chapter 151 and section 13 of chapter 170 of the 
Code of Virginia; and also section 27 of chapter 
106 of the Codeof West Virginia declared to be 
unconstitutional and contrary to the Constitution 
of the United States, in Constitutional Law Nos. 
15 and 18, and 

Lynch v. Hoffman, 558, 578 

19. Section 66 of chapter 39 of the Code of West 

Virginia, construed in 
Rucker v. Supervisors, 661 

20. Section 11 of chapter 151, Code of Virginia of 
1860, construed in Foreign Attachments in Equity 
No. 1, and 
| King v. Board, 701 


STATUTE OF LIMITATIONS. 





| 
| 1, The limitation in equity, as against mort- 
|gages and deeds of trust conveying property toa 
|trustee, to secure the payment of debts, when the 
istatute of limitation does not govern, is twenty 
years; and, under circumstances, a greater period. 
|Such limitation is barred upon presumption of 
|payment, and not upon analogy to the statute of 
\limitations, as applicable to the action of eject- 
|ment or any other real action ; but by analogy to 


lthe limitation from presumption of payment in 
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actions at law, upon a single bill, if it is nota 
mere rule of equity. 
Pitzer, Admr. v. Burns, 68 
2. In a suit in equity to enforce a deed of trust 
given upon land to secure the payment of money, 
the fact that the grantor remained in possessior 
of the land for 17 years, after the right to sell the 
property to pay the debt accrued, does not ope- 
rate a bar to the suit. 
Idem, 6? 
3. In a suit commenced in 1867, and pending or 
the 1st day of April, 1869, and at no time barred, 
in computing the limitation to the action, the 
time from the seventeenth day of April, 1861, t: 
the first day of March, 1869, must be xcluded from 
the computation. 
Idem, 6: 
STATUTES RELATING TO THE SAME SUB- 
JECT—HOW CONSTRUED. 


Several statutes in pari materia, and relating tc 
the same subject, are to be taken together anc 
compared in the construction of them, because 
they are considered as having one object in view 
and as acting on one system. And the rule ap- 
plies though some of the statutes may have ex 
pired, or are not referred to in the other acts. 

Forqueran v. Donnally, 11¢ 

SUBSCRIPTIONS BY MUNICIPAL CORPOR 

ATIONS TO THE CAPITAL STOCK OI 
RAILROAD COMPANIES 


See Constitutional Law Nv. 
and 13, and 


7, 8, 9, 10, 11, 12 


List v. Wheeling, 501 


SUITOR’S TEST OATH DECIDED TO BE UN- 
CONSTITUTION AL. 


1. See Constitutional Law Nos. 2,3 and 4, and 
Ross v. Jenkins, 284 

2. See Constitutional Law Nos. 15 and 18, and 
Lynch v. Hoffman, 553, 578 


SUMMONS IN UNLAWFUL DETAINER—RE- 
TURN DAY OF. 


See Practice at Common Law Nos. 1, 2 and 3, 


and 
22 


Gas Company v. Wheeding, 
SURVIVORSHIP. 
See Deeds No. 8, and 
Ochettree v. McClung, 282 
TAKING LAND FOR PURPOSES OF PUBLIC 
UTILITY, BY CORPORATIONS. 


1. An incorporated company, being the owner 
of coal lands, desires to obtain a subterranean 








right of way through or’ under the lands of an- 
other person, for the purpose of mining, and re- 
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moving its own coal and applies to court for the 
benefit of the forty-fourth and forty-fifty sections 
of chapter forty-three of the Code. 

The report of the commissioners and the evi- 
dence in the case, show that the company is the 
owner of some thirty acres of coal land, from 
which the coal could not be mined and transpor- 
ted without going through the land of the defend- 
ants; the company use said coal for the purpose 
of manufacturing salt at their furnaces, and to sell 
to the people living in and about the town of Hart- 
ford City ; that the people living in and about said 
town could obtain coal, also, from other sources 
ind that the public would not use the subterra 
nean way set out and described in the commission. 
ers’ report, through the land of thecompany, but 
the company only.—HELD: 

That the report and evidence do not show that 
the purpose for which the property isto be taken 
is of such public utility as that said report should 
be confirmed by the court, under the forty-fifth 
section of said forty-third chapter of the Code. 


Salt Company v. Brown, 191 
See Condemnation of Lands No. 1, and 
Railroad Company v. Halstead, 301 


TAX SALES. 


1. See Deeds for Lands Purchased at Delinquent 
Tax Sales Nos. 1, 2 and 3. 

2. See Purchasers at Delinquent Tax Sales Nos. 
1, 2 and 3. 

3. See Repeal of Statutes Nos. 3 and 4. 

4. See Repeal of Statutes by Implication Nos. 
1 and 2. 

5. See Statutes Relating to the Same Subject— 
How Consirued No. 1, and 

Forqueran v. Donnally, 


TAXES AND TAXATION. 


1. See Deeds for Lands purchased at Delinqnent 
Tax Sales Nos. 1, 2 and 3. 

2. See Purchasers at, Delinquent Tax Sales 
Nos. 1, 2 and 3. 

3. See Repeal of Statutes No. 1; Repeal of Sta- 
tutes by Implication Nos. 1 and 2. 

4. See Statutes Relating to the Same Subject— 
How Construed No. 1, and 


114 


Forqueran v. Donnally, 114 
5. See Injunction Nos. 5 and 6, and 
McClung v. Livesay, 329 


6. See Constitutional Law Nos. 7 to 13, inclusive, 
and 


List v. Wheeling, 501 
7. See Injunctions Nos. 10 and 11, and 
Lewis v. Spencer, 689 


TELEGRAPHIC DISPATCHES—WHEN EVI- 
DENCE. 


See Evidence Nos. 15 and 16, and 


National Bank vy. National Bank, 544 














\ 
TENDER. 


See Payments No. 2, and 
: Farmers’ Bank v. Willis, 


TIME. 


81) 
! 

1. What to be excluded in computation in ac- 
tions commenced in 1867 and pending in 1869. 


See Limitations No, 3, and 
Pitzer, Admr.v. Burns, 


TRESPASS, ACTIONS OF. 


Pleading in, and as to plea of belligerent rights) 
in, see Pleading—at Law Nos. 1, 2,3 and 4, and 
Carskadon v. Williams, 1) 


TRESPASSES TO REAL PROPERTY—WHEN | 
RESTRAINED BY INJUNCTION. 


See Injunction No. 1, and 
McMillan v. Ferrell, 


TRUST DEEDS. 


203, 


1. Limitations as against debts secured by deeds| 
of trusts—See Conditional Contracts No. 1, and 


Pitzer v. Burns, 63 
2. See Priority of Creditors No. 1, and 
Jameson v. Myles’ Exor., 311 
TRUSTEES—ESTATE IN. 
See Deeds No. 9, and 
Ocheltree v. McClung, 232 
UNEXECUTED CONTRACTS. 
See Constitutional Law No. 8, and 
List v. Wheeling, 501 


UNLAWFUL DETAINER—SUMMONS IN— 
RETURN DAY OF. 


See Practice at Common Law No. 1, and 


Gas Company v. Wheeling, 22) 
USES—CREATION OF BY DEED. 
See Deeds No. 7, and 
Ocheltree v. McClung, 232 


VALIDITY OF ATTACHMENT—HOW SAME 
MAY BE DISPUTED BY PERSON CLAIM- 
ING LIEN BY MORTGAGE ON PROPERTY 
ATTACHED. 


See Practice in Chancery No. 27, and 
Tappan v. Pease, 682 


VALUABLE CONSIDERATION NECESSARY 
TO SUPPORT A DEED OF BARGAIN AND 
SALE—WHAT. 


See Deeds No. 5, and 
Ocheltree v. McClung, 


VARIANCE. 


2 


23 


New trial will not be granted for a variance be- 
tween the amount of damages claimed in the writ 


INDEX. 


‘ration. 
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and the declaration where damages assessed by 

the verdict do not exceed those laid in the decla- 

See New Trials No. 1, and 
Roderick v. Railroad Company, 


VOIDABLE SALES. 


54 


See Fraud and Fraudulent Misrepresentations 
No. 3, and 


Dickinson v. Railroad Co., 390 


* MANNER OF OBJECTION TO IRREGULARI- 
TY IN PLEADING. 


See Demurrer in Proceedings in Chancery No. 2, 


and 


380 


WHAT LATITUDE ALLOWED IN THE AP- 
PLICATION OF DEEDS AND OTHER IN- 
STRUMENTS TO LOTS AND LANDS. 


See Deeds No. 24, and 
Warren and Wife v. Syme, 


Rittenhouse v. Harman, 


474 


| WHEN APPELLATE COURT WILL NOT IN- 
STITUTE AN INQUIRY TO ASCERTAIN 
WHETHER ALL THE APPELLANTS 
NAMED IN THE RECORD WERE LIVING 
AT THE DATE OF THE RENDITION OF 
THE DECREE APPEALED FROM—BUT 
WILL TREAT THEM ALL AS BEFORE THE 
COURT AND REVERSE THE DECREE 
WITH COSTS TO ALL THE APPELLANTS. 


See Appellate Court No. 12, and 


Rittenhouse v. Harman, 380 


| WHEN COURT MAY EX MERO MOTU 
MAKE AN ORDER OF REFERENCE IN A 
CHANCERY SUIT AS TO CONSIDERATION 
OF DEED. 


See Practice in Chancery No. 5, and 
Henderson & Co. v. Alderson, 217 


WHEN DEFENDANTS MAY APPEAR AND 
PLEAD. 


i 


See Practice at Common Law No. 10, and 
Perry, Use, &c., v. McHuffman, 


WILLS. 


See Bequests No. 1. Conflict of Laws No. 1. and 
Bible Society v. Pendleton, Trustee, 79 


WITNESSES. . 


306 





| 
| 


See Evidence No. 12 and 
Clay v. Robinson, Admr., 


WITNESSES—COMPETENCY OF 


See Evidence Nos. 8 and 9, and 
White v. Heavner, Sheriff, &c., 


WRIT OF ERROR. 


See Prohibition No. 1, and 
Buskirk v. Judge of Circuit Court, 


348 


| 324 
| 
| 





91 





